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NOTE. 


January TERM, 1872, opened with but two Judges. Locuranz, Chief 
Justice, resigned on the 4th December, 1871, and Warner was sworn in 
as Chief Justice on the 19th January, 1872. The vacancy created by 
Warner’s promotion had not been filled. He and McCay presided for 
one week. At the hour for Court on Tuesday of the second week, War- 
wer, C. J., was sick. That was the 23d of January. McCay, J., under 
section 8171 Revised Code, adjourned the Court from day to day till the 
29th of January. Then he went to the room of Waryer, C. J., with the 
Clerk and Sheriff of the Court, and he and Warner, C. J., adjourned the 
Court till the 6th of February, and on that day, at the same place, they 
again adjourned it till the 12th of February. On that day the Court 
again met, with the Clerk and Sheriff, Montgomery, J., (who had been 
sworn in on the 8th February, 1872,) at the room of Warner, C. J., 
and then the opinions in the cases argued the first week were delivered. 
McCay, J., and Montgomery, J., presided, without Warner, C. J., at 
the Court-room, on the 13th of February and till the 12th of March, 
when Warner, C. J., resumed his seat. 

By section 204, Revised Code, ‘‘a decision concurred in by three 
Judges cannot be reversed or materially changed except by a full 
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bench,’’ etc. Those of the following cases not decided by a full bench 
are noted by the words, ‘‘By two Judges.’’ All dated prior to and 
on the 12th of February were before Warner, C. J., and McCay, J., 
only. All dated after the 12th of February and up to the 12th of March, 
including that date, were before McCay, J., and Montgomery, J., only. 
Those without dates were before a full bench, unless otherwise stated. 

REPORTER. 








E. J. Lewis, plaintiff in error, vs. A. M. Hupson, defen- 
dant in error. 









(By two supces.)—1. To render words actionable per se, it is not neces- 
sary that they should, in express words, charge another with a crime 
punishable by law; it is sufficient if they impute a crime, in such terms 
as that the hearers understand that this is what is meant. 

2. When the words themselves are actionable, as imputing a crime, an 
innuendo, indicating in plainer language what crime was meant, is un- 

necessary and may be rejected as surplusage. 12th February, 1872. 


















Slander. Pleadings. Before Judge Knicut. Forsyth 
Superior Court. August Term, 1871. 













Evelina J. Lewis averred that A. M. Hudson, wickedly 
intending to defame and injure her in her good name, fame 
and credit, heretofore, to-wit, on the fifteenth day of May, in 
the year of our Lord eighteen hundred and sixty-nine, in the 
county aforesaid, in a certain discourse which he then and 
there had of and concerning her, did, in the presence and 
hearing of divers persons, maliciously and falsely speak and 
publish of and concerning her the following false, scandalous 
and defamatory words—that is to say: “Mrs. Lewis would 
not suit me,” (meaning that she, who is an unmarried female, 
would not suit him for a wife,) that “she was too thick with 
the Coroner,” (meaning thereby that she was guilty of illicit 
criminal sexual intercourse with Henry C. Kellogg ;) “she, 
some time back, was seen at the chicken coop of McAfee & 
Kellogg, with her ciothes up, with a man,” (meaning and 
intending thereby to charge her with the debasing crime of ‘ 
adultery and fornication with Henry C. Kellogg, a married ; 
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man, and expose her upon such false charge to the contempt 
of the upright and virtuous.) “A certain party (meaning her) 
employed me (meaning him, the said A. M. Hudson) to buy 
her a magnetic conception preventive, (meaning a certain mag- 
netic agent or instrument said to be used by the debauched 
and infamous in their guilty amours) and I wrote for it and 
sent the money. I received the magnetic agent or instrument, 
and supplied the party, (meaning that he supplied her with 
said instrument or agent.) I (meaning said A. M. Hudson) 
handed it to her. She knew more about it than I (meaning 
himself) did. She called it by its current medical name— 
knew who manufactured it, and from whom I procured it. 
The reason why she knew so much about it was, in my opin- 
ion, because she had been using it, (meaning and intending 
thereby to charge that she was guilty of fornication, and had 
used the infamous means of concealing it and preventing 
pregnancy.) One night [ was standing in the corner of her 
chimney. She, Bud and McHaffy, (meaning her, her young- 
est son, Major J. Lewis, and James McHaffy,) were sitting 
around the fire. Bud (meaning the son of your petitioner) 
got up and went out, and then she got up and went and sit 
down in McHaffy’s lap and laid her arms around his neck 
and kissed him. I heard Bud’s footsteps coming back, and 
she jumped up (meaning out of McHaffy’s lap) and sat down 
inachair. After talking a little while she retired to her 
room, and after awhile Bud and McHaffy went to bed, and 
after awhile I heard her say, Bud! Bud! Bud! three times. 
Bud made no answer; that was the signal for McHaffy to 
come to her room. I heard him (meaning the said James 
McHaffy) stumble or fall over a clfair, (meaning and intend- 
ing thereby to charge her with the guilt and crime of forni- 
cation with the said James McHaffy, a single man.) One 
night about nine o’clock I saw Colonel Kellogg come out of 
his parlor and go on down (meaning down the street) with 
Mrs. Lewis, or with her like she was going home. When 
they got opposite the offices (meaning the offices formerly 
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occupied by W. A. Lewis and George N. Lester, on the pub- 
lic square) they (meaning the said Colonel Kellogg and her) 
stopped. I stopped to see her pass. I then heard footsteps 
going back towards Kellogg’s. He (meaning Colonel Kellogg) 
went into the room between the parlor and the store, (mean- 
ing a certain room fronting on the public square in the house 
occupied by said Kellogg.) I thought that she was secreted 
between the offices. I searched for her particularly, but 
could not find her; believed that she had gone back with 
Colonel Kellogg and gone into the room with him,” (meaning 
and intending thereby that your petitioner was guilty of the 
crime of adultery and fornication with the said Henry C. 
Kellogg.) 

And your petitioner further sheweth, that the said A. M. 
Hudson has for months spoken and published of and con- 
cerning her, other base and infamous slanders and falsehoods, 
and has continued to utter, speak and publish them, wick- 
edly, falsely and maliciously intending to defame and dis- 
grace, degrade and wrong her. 

By means of all which said grievances she has been dam- 
aged the sum of $10,000 00. Wherefore, ete. 

This declaration was demurred to and dismissed upon the 
ground that it contained no cause of action. That is assigned 
as error. 


H. P. Beit; G. N. Lester; J. R. Brown; J.S. Ciew- 
ENTS, for plaintiff in error. 


J. N. Dorsry; Henry Jackson & Broruer, for defen- 
dant. Slander: R. Code, sec. 2926. Words not libellous are 
not made so by innuendo: 13 E.C. L. R., 128; 1 Burney’s 
R., 537; 5th, 218; 4 Conn. R., 35; 5 John’s R., 211, 188; 54 
Maine R., 389; 4 Ga. R., 364. Words to be actionable per 
se must impute acrime: 21 Ga. R., 399; 26th, 423; 34th, 
433. Criminality must certainly appear from the words: 
Starkie on S., 80. Greater precision required in modern 
times: Jbid, 79. 
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McCay, Judge. 


1. Whatever may be the rule at common law, or in the 
other States, in Georgia it is actionable, orally to impute to 
another a crime punishable by law: Revised Code, 2926. 
But our law goes further than this, and further, I think, than 
has been gone in any other State or country adopting the 
common law. In this State it is actionable to charge one 
with being guilty of any debasing act which may exclude 
him from society : Revised Code, sec. 2926. 

We think the words set forth in this declaration are ac- 
tionable, Perhaps this is not true of each particular sentence, 
but we think several of the sentences set forth are within the 
definition of the Code of oral slander. Indeed, we think this 
is true of all the sentences except the first, and had the decla- 
ration contained any colloquium authorizing the innuendo in 
reference to the word “corner,” we think even that sentence 
actionable. A female guilty of the debasing act charged to 
have occurred at the chicken coop, would find but little coun- 
tenance even among the low and vicious—since even among 
them there is still generally left some remains of at least the 
form of decency. If an act so debasing as this is not covered 
by the clause of the Code we have referred to, it would seem 
difficult to say what act is. The statements made in refer- 
ence to what is said to have occurred when the defendant was 
couched in the corner of the chimney spying the actions of 
the plaintiff and her guest, if true, would go far to sustain an 
indictment for fornication. The same may be said of what 
defendant is charged to have uttered as the results of his 
other watch, upon the actions of the plaintiff as she was re- 
turning home from the house of a neighbor under his escort. 
And if any man of ordinary comprehension could hear the 
charge as to what is said to have taken place between the 
plaintiff and defendant in reference to the magnetic prevent- 
ive, and not suppose there was an intent to charge her with 
fornication, we are much mistaken. 
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It is not necessary, to slander, that there should be an ex- 
press charge of crime. The words may impute the crime 
indirectly, by question. ‘They may consist of a statement of 
facts, which, if true, lead the hearer to believe the crime has 
been committed: 2 Wend., 534; 2 Nev. & M., 551, 2 Hill, 
510. Indeed, the statement of a set of pretended facts, pro- 
ducing, if believed, the conviction that one has been guilty 
of a particular crime, is, in truth, a more damaging accusa- 
tion than a mere general charge of the crime. It is “a lie 
with the circumstance,” and has a point and a pungency 
more galling than a simple lie. It is, too, more apt to be 
believed, since the detail and apparent caution of the narra- 

.tor give an impress of truth to what is said. We doubt if 
there can be found a man or woman in Georgia, who, after 
hearing these words, would say he did not think it was the 
intent of the defendant to charge the plaintiff with fornica- 
tion. And, as we think this is the natural necessary import 
of the words themselves, without any innuendo or colloquium, 
except the statement that the plaintiff is a woman, the fact 
thatthe charge is not made in terms, but by stating as facts, 
occurrences, which, if true, lead almost irresistibly to the 
conclusion that the plaintiff did commit fornication—only 
makes the matter worse, only gives the charge an air of 
greater truth, and only displays a greater malignity and more 
deliberate wickedness. 

2. We think the innuendo surplusage. The words them- 
selves, in all the sentences except the first, impute a crime. 
The general rule is, that if the words are themselves action- 
able, the innuendo may be rejected as surplusage: 15 Pick., 
335 ; 6 Grattan, 534; 1 Denio, 360; 1 Cr. & M., 1; 2 Rich., 
242; Giles vs. The State, 6 Ga., 276 ; 7 John., 264 ; 25 Wend., 
621. We have looked into the case quoted in one of the 
cases read by counsel for defendant in error, to-wit : 3 Camp- 
bell’s R., 460. In that case the words were not actionable 
per se. They needed an innuendo, And the plaintiff was 
held to the particular crime he had alleged, as intended to 
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be imputed. In the case at bar, we think the words action- 
able per se, and the innuendo surplusage. 
Judgment reversed. 


JoHN W. Brown é al., plaintiffs in error, vs. Ext B. WELLS, 
tenant, defendant in error. 


(By two supces.) A mere squatter on a lot of land, without color of 
title or claim of right, cannot defeat the title of the trae owner by con- 
veying the land to other purchasers, who have full knowledge of the na- 
ture and character of the title when they purchase it, although they may 
have been in possession of the land for seven years under such title. 
The law will not permit the true owner to be defrauded of his land in 
that way. 12th February, 1872. 


New trial. Prescription. Before Judge Parrott, Lump- 
kin Superior Court. September Term, 1871. 


This was ejectment against Wells, tenant, in possession, 
begun on the 24th of April, 1861. Plaintiff read in evi- 
dence a regular chain of titles from the State to plaintiff’s 
lessors, proved the locus and tenancy, and closed. Defendant 
introduced a quit-claim deed from George Williams to Nich- 
olson, dated the 5th of May, 1851; one from Nicholson to 
William M. Williams, dated 28th November, 1851; one 
from Williams to Wade, dated the 19th of November, 1852; 
and one from Wade to Wells, dated the 1st of October, 1854. 
He then showed as follows: one Harper took possession of 
said land in 1840, when it was wild, and built upon it; about 
the same time George Williams built upon another part of 
said lot ; they remained in possession till 1848 or 1849, when 
Harper gave up his claim to George Williams and moved 
away. Possession was held by George Williams and those 
holding under him, up to the bringing of this suit. On 
the other hand, it was shown that Wells, and each of said 
parties under whom he claimed, had notice that none of the 
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others claimed any title to the premises, except what might 
arise from having possession. 

The Court charged the jury that seven years’ peaceable, 
continuous possession of land with claim of right will ripen 
into a good title by prescription against all persons except 
the State, or those laboring under disabilities to sue, and if 
defendant, or those under whom he claimed, held said land 
either seven years under color of title or by twenty years’ 
actual adverse possession, the jury were authorized to find for 
defendant ; and the possession of defendant and those under 
whom he held might be tacked together. If a party enter 
upon land of another with intent to hold, without buying it, 
it would be a fraud against a true owner, and a possession so 
originating would never ripen into a prescriptive title. The 
jury found for the plaintiff. Defendant moved for a new 
trial upon the grounds that the verdict was contrary to the law 
and charge of the Court, and because the last sentence of the 
charge is wrong. The Court granted a new trial. This is 
assigned as error. 


H. P. Bett, for plaintiff in error. New trial: 15 Ga. R., 
202; 20th, 732, secs. 2628, 2642. 


Werr Boyp, for defendant. Prescriptive title: R. Code, 
secs. 2636—7-8-9, 2640, 2647. 


Warner, Chief Justice. 


This was an action of ejectment to recover the possession 
of a lot of land in Lumpkin county. The plaintiff showed a 
regular chain of title to the premises in dispute, from the 
State. The defendant claimed a title to the land under the 
Statute of Limitations, or a statutory right by prescription. 
The jury found a verdict for the plaintiff, and the Court be- 
low granted a new trial. Whereupon, the plaintiff excepted. 

It appears from the evidence in the record that Williams 
went into the possession of the land as a mere squatter, with- 
out color of title. Williams sold the land to Nicholson, and 
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made him a quit-claim title. Nicholson and William W. 
Williams conveyed the land to Wade, and Frances Wade 
conveyed the land to Wells, the defendant, who lived about 
a mile from the land, and in the language of one of the wit- 
nesses, Wells of course knew all about the facts of Williams’, 
Nicholson’s and Wade’s claim to the land. Wade knew that 
the land did not belong to him, but claimed it. Wells knew 
how the land was all the time. The point in the case is, 
whether the defendant, under the evidence, was a purchaser 
of a mere squatter’s title, or whether he was a purchaser un- 
der a bona fide claim of right to the land. If he knew at the 
time of the purchase that he was only purchasing a mere 
squatter’s title, he stands in no better condition than the 
original squatter as against the title of the true owner of the 
land. And we think there is sufficient evidence in the record 
to sustain the verdict of the jury on this point in the case, 
and that the Court below erred in setting the verdict aside 
and granting a new trial, A mere squatter on a lot of land, 
without color of title or claim of right, cannot defeat the title 
of the true owner by conveying the land to other*purchasers 
who have full knowledge of the nature and character of the 
title when they purchase it, although they may have been in 
possession of it for seven years under such title. The law 
will not permit the true owner to be defrauded of his land in 
that way. 
Let the judgment of the Court below be reversed. 


S. B. Pater, plaintiff in error, vs. JouN PALMER, defen- 
dant in error. 


(By two supces.) If what purports to be a copy of the record is not 
certified by the Clerk the cause will be dismissed. (R.) 

If no part of the record is certified there can be no suggestion of a dimi- 
nution of the record. (R.) 15th January, 1872. 


Practice in Supreme Court. From Dawson county. 
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The bill of exceptions was properly certified. But what 
was sent up as a copy of the record had no certificate. De- 
fendant’s counsel moved to dismiss the cause because no cer- 
tified record had been sent up. Plaintiff’s counsel said he 
would suggest a diminution of the record. The Court re- 
plied that there was nothing certified upon which a sugges- 
tion of diminution could be made, and dismissed the cause. 









Wier Boyp; H. P. Bett, for plaintiff in error. 






GrorceE D. Rice, for defendant. 





The cause of N. H. Goss vs. J. W. Bonn, from the same 
county, was dismissed for the same reason. 






Wier Boyp, for plaintiff in error. 






J. N. Dorsey, for defendant. 







JOHN SATERFIELD ef al., plaintiffs in error, vs. JAMES 
RANDALL e¢ al., defendants in error. 






(By two supces.)—When a defendant claimed a prescriptive right to a 
lot of land, under a bond for title, on the ground that he had posses- 
sion of the same by the exercise of such acts of ownership as the own- 
ers of such property usually do, though not living on the lot, and the 
Court charged the jury that the use and occupation of the land by 
the defendant must have been continuous, ‘‘ that is, from day to day, 
month to month, and from year to year :’’ 

Held, That this charge of the Court was error, in view of the evidence 
contained in the record. 12th February, 1872. 
















Prescriptive title. Before Judge Parrott. Lumpkin 
Superior Court. September Term, 1871. 





This was ejectment, the defense being the Statute of Lim- 
itations. Title was shown from the State down to plaintiff. 
For the defense, it was shown that the premises in dispute 
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was a wild lot, not fit for cultivation, and that from time to 
time, defendant exercised ownership over it, by cutting wood 
and timber therefrom, and digging gold therefrom, claiming 
possession, though not living on the land, ever since he 
bought it in 1834, and took a bond for titles therefor from 
one claiming it as his, and paying him at least part of the 
promised price. 

The Court charged the jury, among other things, that if 
the land was not fit for cultivation, but was chiefly valuable 
for timber and mining, they could consider whether the use 
and occupation which defendant had enjoyed, was equivalent 
to such actual possession as would be the foundation of a 
prescriptive title, either by seven years’ possession under 
color of title, or by twenty years’ possession without title. (But 
such use and occupation must be continuous, that is, from 
day to day, month to month, and from year to year.) The 
jury found for the plaintiff. Defendants’ counsel moved for 
a new trial, upon the grounds that the verdict was contrary 
to the evidence and the charge of the Court, (not repeated 
here,) and because that part of said charge above, in brack- 
ets, was contrary to law. The Court refused a new trial. 
This is assigned as error. 


Werr Boyp, for plaintiffs in error. 


H. P. BE, for defendants. 


WaRneEpR, Chief Justice. 


This was an action of ejectment, to recover the possession 
of a tract of land in Lumpkin county. On the trial of the 
case, the defendant claimed the land under a prescriptive 
right to the possession of the land for seven years, under a 
color of title and claim of right. Whether the defendants’ 
possession, under the evidence, was sufficient to protect him 
under the law, was a question of fact for the jury, and if 
they had found a verdict for the defendants, we should 
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not have been disposed to disturb it. But under the charge 
of the Court, the jury could not well have done other- 
wise than have found a verdict for the plaintiff. The Court 
charged the jury, “ that if they believed, from the evidence, 
that the lot of land was not adapted to agricultural cultiva- 
tion, but was chiefly valuable for timber and mining pur- 
poses, then they could consider whether the use and occupa- 
tion which defendants had enjoyed was equivalent to such 
actual possession as would be the foundation of a prescriptive 
title, either for seven years under color of title, or twenty 
years without title, but such use and occupation must be 
continuous, that is, from day to day, month to month, and 
from year to year.” This charge of the Court, in view of 
the evidence in the record, was error, and a new trial should 
have been granted. 
Let the judgment of the Court below be reversed. 


N. L. Hutcutins, Jr., ef al., plaintiffs in error, vs. S. H. 
Baker ét al., defendants. 


(By two supces.) If the bill of exceptions be not certified to be the 
true original, the cause will be dismissed. (R.) 16th January, 1872. 


Practice in the Supreme Court. From Milton. 


This cause was dismissed because there was no certificate 
that the bill of exceptions sent up with the certified record 
-was the true original bill of exceptions. 


G. N. Lzestrr ; T. M. Peepyes, for plaintiffs in error. 


H. P. Bet. ; Simmons & Howe 1, for defendants. 
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H. G. Cote ¢é al., plaintiffs in error, vs. Levi and J. C. 
Lone, defendants in possession. 


(By two supces.) When, on the trial of an action of ejectment to 
recover the possession of a lot of land, it became a material question 
whether a certain deed offered in evidence was a forgery, and the Court 
charged the jury, ‘‘ But if you are satisfied, from the evidence, that the 
deed from Mrs. Meyers to Willis Jones is a forgery, then the deedis a 
nullity as to all parties having notice of such forgery :’’ 

Held, that this charge of the Court was error. 12th February, 1872. 


Ejectment. Notice. Before Judge Kniaut. Gilmer 
Superior Court. October Term, 1871. 


This was ejectment, brought in January, 1860, upon the 
several demises of the heirs of Mary Meyers, of Palmour, and 
of Henry G. Cole, against Levi and J.C. Long, tenants. The 
tenancy and locus were admitted. Plaintiff put in evidence a 
grant from the State to Mary Meyers, issued in 1843; a deed 
from certain persons, as her heirs, to Palmour, dated the 20th 
of February, 1835, and a deed from Palmour to Cole, dated 
the 22d of July, 1853. He showed that Mary Meyers was 
dead, and that Palmour’s feoffors were her heirs-at-law, and 
closed. 

The defendants relied upon a prescriptive title. They in- 
troduced deeds from Mary Meyers to W. Jones, dated the 
5th of August, 1833; from Jones to Edward Thomas, dated 
the 20th of May, 1842; from Thomas to John T. Thweat, 
dated the 2d of August, 1854; from Thweat to John H. 
Powell and J. J. Inlow, dated the 26th of March, 1856; 
from Powell to Levi and J. C. Long, dated the 15th of Au- 
gust, 1857 ; from Newberry to Robt. Halloway, dated the 
8th of June, 1853 ; from Halloway to said Inlow and Pow- 
ell, dated the 9th of June, 1863 ; and from Inlow to Levi 
and J. OC. Long, dated the 15th of August, 1857. 

Defendants then showed that some twenty-five or thirty 
years ago one Champion occupied said land and improved it. 
Newberry followed him, and Halloway followed him, and 
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Powers and Inlow Aim in the possession, and that the Longs 
had been in possession some ten or twelve years ; but the wits 
nesses said that they did not know that the tenants before 
the Longs claimed any title tothe land. The Longs testified 
that they bought in good faith and took possession imme- 
diately upon their purchase, and had ever since held it as 
theirs. 

In rebuttal, plaintiff showed that he first sued defendants 
for the land on the 11th of April, 1854, and dismissed his 
suit in June, 1854; sued again on the first of November, 
1857, and dismissed in December, 1859. It was then shown 
that Champion claimed no title; sold his improvements to 
Newberry, who claimed no title, and that Halloway took pos- 
session from Newberry, who sold his rights to him. 

Cole testified that Powell, Holloway and Newberry, each 
applied to him to purchase the land. He testified, also, that 
the deed from Mary Meyers to Jones was a forgery, and evi- 
dence was introduced to show that the person purporting to 
be a Justice of the Peace, witnessing said deed, was not a 
Justice of the Peace. (This deed was regularly attacked as 
a forged paper.) 

The Court charged the jury: Ist. If the Longs, or those 
under whom they claimed, were in possession of the land, 
under paper title, when Cole bought, Cole’s deed was void, if 
his deed was made prior to the adoption of our Code. 2d. 
A party in possession of land, disclaiming title, can take noth- 
ing by prescription. 3d, If the deed from Meyers to Jones is 
a forgery, it is a nullity as to all parties having notice of 
such forgery. 4th. Possession, as the basis of prescriptive 
title, must be in the right of the possessor, and must not 
originate in fraud. If Champion settled the lot without 
claim of right, his possession did originate in fraud. This 
possession must be public, continuous, exclusive, uninterrup- 
ted and peaceable, and must be accompanied by a claim of 
right. 5th. If a suit was pending for the land, while any of 
said parties alleged to have been in possession were in pos- 
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session, their possession was not peaceable while such suits 
were pending. 

The jury found for the defendants. Plaintiff moved fora 
new trial, upon the grounds, that the verdict was contrary to . 
the evidence and the law, especially to the 2d, 4th and 5th 
clauses of said charge, and because the Ist, 3d and 5th clauses 
of the charge were not law. The Court refused a new trial 
and error is assigned on said grounds. 






H. P. Bett, for plaintiff in error. As to prescription: 
R. Code, secs. 2738, 2642; 30 Ga. R., 619. As to sale du- 
ring adverse possession: R. Code, sec. 2654. As to the 
forged deed: R. Code, sec. 3739; 5 Ga. R., 6; 16th, 521; 
30th, 619. 












Wer Boyp, for defendant. The deed to Jones was thirty 
years old, and proved itself: R. Code, sec. 2658. Sale du- 
ring adverse possession: 29 Ga. R., 121, 320; 33d, 231; 
37th, 5. 


Warner, Chief Justice. 
















This was an action of ejectment to recover the possession 
of a lot of land in Gilmer county, Both parties claimed to 
derive their title to the land from Mary Meyers, the drawer, 
the one by deed from Mary Meyers, and the other by a deed 
from the heirs-at-law of Mary Meyers. The deed of Mary 
Meyers, under which the defendants claimed title, was at- 
tacked, on the ground that it was a forgery, and evidence was 
introduced before the jury as to that fact. The defendant also 
relied on a prescriptive title of seven years’ possession, under 
claim of right, under color of title. The jury found a ver- 
dict in favor of the defendants, but whether they found on 
the prescriptive title of possession, or whether they found 
that the defendants’ title from Mary Meyers was not a forgery, 
under the charge of the Court, the record is silent. A mo- 
tion was made for a new trial, on several grounds, and espe- 


Vou. xL1v—39, 
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cially on the ground that the Court erred in charging the 
jury in relation to the forged deed, which was overruled by 
the Court, and the plaintiff excepted. The Court charged 
the jury, “ But if you are satisfied, from the evidence, that 
the deed from Mrs. Meyers to Willis Jones is a forgery, then 
the deed is a nullity, as to all parties having notice of such 
forgery.” This charge of the Court to the jury was error. 
If the deed was a forgery, then it did not pass the title to the 
land out of Mary Meyers, and notice of the forgery was not 
necessary to make it a nullity. In view of the facts con- 
tained in the record of this case, and the error in the charge 
of the Court as to the forged deed, we think a new trial 
should have been granted. 

Let the judgment of the Court below be reversed. 

















CHARLES Davis e¢¢ al., plaintiffs in error, vs. JAMES GURLEY, 
defendant in error. 






(By rwo supces.) To entitle the plaintiff to recover in an action against 
‘ a defendant for the unlawful interference with his right of ‘‘ common 
of pasturage,’’ such right as against the defendant must first be estab- 
lished, and it must be shown that the defendant has unlawfully inter- 
fered with it. 12th February, 1872. 



















Trespass. Before Judge Knieut. 
October Term, 1871. 


Pleading. Common. 
Union Superior Court. 








Gurley averred that he owned $2,000 00 worth of cattle 
‘and a prescriptive, legal right of way, common use, profit, 
possession and enjoyment for them for pasturage upon the 
wild productions of a large area of wild, unarable and un- i 
cultivated mountain lands, contiguous to his house and border- 
ing on the Blue Ridge Mountains and Tuccoa river, of the 
annual value of $500 00, which, in common with his neigh- 
‘bors, he had enjoyed for such pasturage for thirty years last 
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past, yet said Davis et al., by force and arms, willfully, fraud- 

ulently and maliciously dispossessed him and prevented such 
pasturage of his cattle, etc., by running a fence between Gur- 
ley’s land and said wild lands for a distance of five miles, so 
as to shut out said cattle, etc., from said range, to his dam- 
age, etc. In another count he averred that said defendants 
had maliciously killed his certain cattle, to his damage, ete. 

This declaration was demurred to because of a misjoinder 
of actions, and the first count was demurred to because it con- 
tained no cause of action. The demurrer was overruled. 

The testimony showed that Davis eé al. claimed certain 
land for which they said they paid $12,000 00, and on it 
built a fence which prevented plaintiff’s cattle from going to 
the range, which they had fed upon for many years, except 
by going a mile and a half further than before; the fence 
was five miles long, and was built, as Davis said, to keep 
Gurley’s cattle apart from his cattle, and prevent trouble by 
his tenants hunting Gurley’s stock. It was not pretended 
that Gurley had any right to said pasturage, except that, 
without interruption, his cattle, etc., had fed there for years. 
It was shown that some of Gurley’s cattle were killed on 
Davis’ land, inside said fence, and some few facts cast sus- 
picion on defendants, but each of them swore that he did 
not kill said cattle or cause it to be done. The inconven- 
ience to Gurley and his damage by killing his cattle: was 
proved. 

The Court charged the jury, that if defendants owned or 
had legal possession of said land, whereon the fence was, they 
had a right to fence off the said range; but that they should 
show legal title by deeds, or prescription for twenty years, 
with claim of right in themselves or in the true owners, and 
that they were the agents of the owners. And if they failed 
to show such title, plaintiff could recover for fencing out his 
cattle. In order to bar or end a right of common by en- 
closing, the land must be enclosed, a fence built through 
the country but not enclosing the land will not bar or 
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end the right of common. He was requested to charge, 
“eommon, because of vicinage, is a mutual right in the 
inhabitants of a neighborhood of suffering their cattle to 
stray into other’s fields without molestation, until either 
of them shall enclose the land and bar out the others; 
when it is so enclosed, the right of eommon ceases, ends, be- 
comes extinguished.” He so charged, adding “ provided 
the persons enclosing it have the true, legal title to the 
land.” The jury found for the plaintiff for $125 00 and 
costs. Defendant’s counsel moved for a new trial, upon the 
grounds that the Court erred in overruling said demurrer, 
in charging as he did, and qualifying said request to charge 
as he did, and because the verdict was contrary to the law 
and evidence. The Court refused a new trial, and error is 
assigned on said grounds. 



















C. J. Wetzorn; J. S. Fain; H. P. Brew, by G. N. 
LesTER, for plaintiff in error. 







Weir Boyp, for defendant. 


Warner, Chief Justice. 






This was an action brought by the plaintiff against the 
defendants, containing two counts, one for interfering with 
his right of common of pasturage, on lands granted by the 
State in the county of Union, and the other to recover dam- 
ages for killing his stock. There was a demurrer to the dec- 
laration which the Court overruled, and, in our judgment, 
properly overruled. On the trial of the case, after hearing 
the evidence and charge of the Court, the jury returned a 
verdict for the plaintiff for $125 00. A motion was made 
for a new trial, which was overruled by the Court, and the 
defendants excepted. There is no evidence in the record that 
the defendants killed the plaintiff’s stock, which would, un- 
der the law, authorize the jury to find a verdict against them. 
That the unlawful interference with one’s right of common 
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of pasturage is actionable when the right exists, is undoubt- 
edly true, but the difficulty with the plaintiff in this case is, 
that the evidence in the record does not establish such right 
of common of pasturage against the defendants ; or, if it does, 
that the defendants have wnlavfully interfered with it. 

Let the judgment of the Court below be reversed. 


WILui1AM AKRIDGE ¢ al., plaintiffs in error, vs. L. A. Pa- 
TILLO, defendant in error. 


(By two supces.)—1. Where a controversy is submitted to arbitration, 
under the Code, and the arbitrators and parties have several meetings, 
at the first of which only two of the arbitrators are present, and no ob- 
jection is made by either party at the time to the absence of third ar- 
bitrator, it is too late, on motion to make the award the judgment of 
the Court, to object to such motion-on the ground of the absence of 
the third arbitrator from the first meeting, especially where the arbi- 
trators were unanimous. 

2. Where numerous objections are filed to an award, on the ground that . 
the award was the result of accident, or mistake, or fraud of some one 
or all of the arbitrators or parties, or is otherwise illegal, all of which 
objections are, in effect, objections because the award is contrary to 
evidence, or the weight of evidence, the testimony submitted to the 
arbitrators should be before this Court to enable it to pass intelligently 
upon the objections made. Nor will the fact that the objections were 
demurred to for insufficiency dispense with this. 20th February, 1872. 


Waiver. Arbitration and Award. Before Judge Davis. 
Walton Superior Court. August Term, 1871. 

For the facts see the opinion. - 

CuarK & Pace, by E. P. Howe 1, for plaintiffs in error. 

Waker & McDaniex; J. A. Butuups, for defendant. 


MontTooMERY, Judge. 


The parties in this case having been partners, got into a 
controversy as to the settlement of their accounts, and sub- 
mitted their differences to arbitration, under the Code. At 
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the first meeting of the arbitrators, all parties were present 
except the umpire. The parties, nevertheless, proceeded with 
their case before the two arbitrators present, without objec- 
tion. There were several meetings, at all but the first of 
which all of the arbitrators were present. An unanimous 
award was rendered against the plaintiffs in error for about 
$2,000 00, and when it was attempted to make the award the 
judgment of the Court, they filed some eighteen objections, 
to which the opposite party demurred. The Court sustained 
the demurrer as to all but two of the objections, and these 
were passed upon by a jury, who sustained the award, except 
as to one item, not material to the consideration of the case 
as presented before us. To the judgment of the Court sus- 
taining the demurrer, counsel for plaintiffs in error except. 
The first objection to the award is the absence of the umpire 
at the first meeting. All the other objections, now before us, 
are, in effect, objections to the finding of the arbitrators, as 
against the evidence adduced to them. None of that evi- 
dence is before the Court; no brief of it accompanying the 
record, in any shape. 

As to the first objection, we think it comes too late after 
the party has taken all the chances of an award in his favor, 
and makes no objection until the award is found to be against 
him, he having consented to go on before the two arbitrators, 
at their first meeting. Nor can we consider, intelligently, the 
other objections, in the absence of the evidence upon which 
the arbitrators founded their award. 

“Tt is going very far, under the authorities, to permit any 
attack upon an award, on the ground that it is contrary to 
the evidence, but whilst we, nevertheless, have gone thus far, 
we think the case must be a very strong one—one that shuts 
the Court up to the inference of fraud and gross mistake,” to 
justify the setting aside of an award on this ground: Zom- 
linson vs. Hardwick, 41 Ga. R., 547. 

“Tt is not sufficient to state, generally, that the award was 
against the weight of evidence, or without evidence, unless 
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the evidence submitted to the arbitrators is set forth and spec- 
ified :” Sharpe & Brown vs. Loyless, 39 Ga. R.,7. And can 
we infer that the arbitrators have been guilty of fraud or 
gross mistake in finding contrary to the evidence, without 
that evidence before us? 

Nor does the fact that a demurrer has been filed dispense 
with the evidence. “If there be any evidence to sustain the 
award, the exceptions will be demurrable:” 41 Ga. R., 547. 
In the absence of all the evidence, we cannot presume the 
arbitrators had none to sustain their award. | 

We sustain the ruling of the Court below in the judgment 
pronounced from the bench. See head notes. 


E. P. WiLxiiAMs, administrator, plaintiff in error, vs. ANN 
E. Lowry, defendant in error. 


(By two supces.) If the bill of exceptions be not certified to be the 
original by the Clerk, the writ of error will be dismissed, even though 
an answer of the Judge, with respect to the bill of exceptions, shows 
that it is the original. (R.) 18th February, 1872. 


Practice in Supreme Court. From Habersham. 


Williams, administrator, filed a bill for direction, etc., 
against Ann E. Lowry et al. At April Term, 1871, it was 
dismissed on demurrer. A bill of exceptions was handed to 
the Judge, but he kept it till about the 20th of June, 1871. 
It reached counsel by mail on the 24th of June. The 
Judge’s certificate was dated on the 10th of May, and con- 
tained no reason for his delay on returning it to counsel. By 
reason of this detention it was impossible to serve the oppo- 
site counsel within ten days from the date of the certificate, 
and therefore counsel did not send the cause up. Upon these 
facts being shown to this Court, Judge Davis was required 
to certify the cause of such delay within thirty days from 
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that date—3d July, 1871. He certified, and the cause was 
then sent up for this term. 

Judge Davis added to the bill of exceptions a copy of said 
order and his certificate that said delay was from providen- 
tial cause, and thus the paper was served and came here. It 
had been filed in the Court below, but it had on it no certifi- 
cate from the Clerk that it was the true original. When 
called here, counsel moved to dismiss it for want of said 
Clerk’s certificate. It was replied, that Judge Davis’ last 
certificate supplied the want of the Clerk’s certificate. But 
the Court dismissed the cause. 


Hortcains & McMit1ay, by Z. D. Harrison, for plain- 
tiff in error. 


C. H. Surron; Henry Jackson & Broruer, for defen- 
dant. 


Rosert M. Sara, plaintiff in error, vs. M. B. BRAND, de- 
fendant in error. 


(By two supces.) When ona bill filed for an account and settlement 
of the affairs of a partnership, there was an answer, and the parties at 
issue, on the bill and answers, and there was a verdict for the plaintiff, 
and a motion for a new trial, on the ground that the Court erred in 
refusing to continue the cause, and it appearing, on the hearing of the 
motion, by the sworn statements of the absent counsel, that one of 
them was prevented from attending Court by providential cause, and 
the other, because the Judge had informed him, in open Court, at the 
regular term at the time he had fixed the day for the Adjourned Term 
at which the case was tried, that he had given Mr. Walker leave of 
absence from the Adjourned Term, and that none of his cases would be 
tried; that Mr. Walker was a leading counsel for the plaintiff in this 
case, and was counsel in all the cases in which the absent counsel was 
employed; that he had so publicly notified the Court, and that trusting 
to this he had not attended the said Adjourned Term: 

Held, That it was no abuse of the discretion vested in the Judge, in such 
cases, to grant a new trial. 20th February, 1872. 
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New Trial. Continuance. Absence of Counsel. Before 
Judge Davis. Walton Superior Court. August Term, 1871. 


Smith filed a bill for discovery and for an account and set- 
tlement of a partnership between himself and Brand, aver- 
ring that Brand was in his debt. Brand, by his counsel, 
John J. Floyd, answered, admitting the partnership, etc., 
but denied that he owed Smith anything. At an adjourned 
term, Brand moved to continue for the absence of his leading 
counsel, Floyd and Billups, but why they were away did not 
appear. It was tried in the absence of Floyd and Billups, 
and resulted in a verdict for Smith. A motion for a new 
trial was made upon the grounds that the Court erred in re- 
fusing the continuance, and in his charge, and that the ver- 
dict was contrary to the evidence, etc. When this motion 
came on to be heard, John J. Floyd and J. A. Billups, coun- 
sel for Brand, proposed to state, in their places, ‘as prelimi- 
nary to said hearing,” why they were not present at said 
trial. This was objected to because it would be adding to 
the completed brief of evidence, and that it was immaterial 
why they were absent, inasmuch as these reasons were not 
made known when the motion for continuance was made. 

It appeared that at August Term, 1870, the Court an- 
nounced that he would hold an Adjourned Term on the third 
Monday in November. Floyd said he could not be present. 
The Court replied that Colonel Walker (Smith’s counsel) had 
leave of absence from said Adjourned Term, and then Floyd 
urged no further objection. The Court made a second ad- 
journment till the second Monday in December. By this 
time Walker’s leave had expired, and he was present. 

Floyd stated that he filed the answer, and was leading 
counsel. But as he did not attend the Court always till its 
ending, Billups was also employed to assist him, if present, 
or to manage and control the case if Floyd were gone. He 
had returned home fatigued the Saturday before Court, was 
told by Colonel Clark that this second Adjourned Term 
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would be held, and he told Clark that he was not going. 
(Whether he knew Walker was to be present does not ap- 
pear.) Billups showed that sudden sickness in his family 
prevented his going to the Court or sending any excuse. The 
Court granted a new trial. That is assigned as error. 


Watker & McDanie_; W. W. Ciarxk; HIntyer & 
BrorHer, for plaintiff in error. As to new trial: 37 Ga.: 
R., 318; 5 Wend. R., 127. Billups was not leading counsel 
10 Ga. R., 85; 16th, 526; 24th, 476; 31st, 46. 


J. W. Annotp; GLENN & Dounuap; J. J. Fioyp, for 
defendant. 


McCay, Judge. 


It is very clear to us that the defendant below was seri- 
ously damaged by the absence of his counsel, and it is equally 
clear that the absence of the counsel was for very good rea- 
sons. Judge Floyd was misled by the Judge himself, and 
Mr. Billups was absent from providential cause. 

We think the discretion of the Judge was not improperly 
exercised in granting this new trial. The principles of justice 
required it. Courts ought not to permit themselves to be 
made the instruments of injustice; and though it be true 
that if parties get into trouble from want of diligence, they 
can claim no indulgence, yet, when, as was the case here, the 
counsel are not at fault, we think the client ought not to suf- 
fer. The Judge who tried the case, having granted a new 
trial on this ground, and he being so situated as to know the 
truth better far than we can, we will not disturb his judg- 
ment. 

Judgment affirmed. 
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BenJAMIN O. KELLY, administrator, plaintiff in error, vs. 
LEsLIE G. CARTER, defendant in error. 







(By two supers.) 1. An affidavit by an administrator, in a suit pending 
in his favor, on a debt contracted with his intestate before the first of 
June, 1865, that ‘‘ according to the best of his knowledge and belief and 
information, all legal taxes have been paid on the same for each year 
since the same came into his possession as administrator, except for the 
years 1869 and 1870, deponent being advised that the note was so doubt- 
ful of collection that he was not required to pay taxes onthe same for 
the years 1869 and 1870, being then considered doubtful if not uncol- 
lectable,’’ is a substantial compliance with the 1st section of the Act of 
October 18th, 1870. 

2. The fact that a widow and minors are interested as distributees, 

with other heirs and creditors of an estate, does not bring a suit ona 

note due an intestate and in suit by an administrator, within the 14th 
section of the Act of October 13th 1870, so as to excuse the filing an 
affidavit and proof at the trial that all legal taxes due on the debt have 

been paid. 20th February, 1872. 



















Relief Act of 1870. Widowsand Minors. Before Judge 
Davis. Walton Superior Court. August Term, 1871. 














Kelly, as administrator of Tucker, sued Carter upon his 
promissory note, payable to Tucker, made in 1862. Kelly 
filed his affidavit that, “to the best of his knowledge and in- 
formation, all legal taxes upon said debt have been duly paid, 
or the income thereon, for each year since the same came into 
his hands as administrator, except for the years 1869 and 
1870. Deponent was advised that the note was so doubtful 
of collection that he was not required by law to pay taxes on 
the same for the years 1869 and 1870, it being then consid- 
ered as very doubtful if not uncollectable. That portion of 
the statute which requires him to swear that his intestate paid 
all legal taxes, requires an impossibility, and is, therefore, 
not binding. He is informed and believes that there are 
widows, or a widow and minor children, who are distributees 
of said Tucker, and is advised that the provisions of the first 
and second sections of said Act do not apply to this claim. 
And deponent expects to prove these facts upon the trial.” 
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Defendant’s counsel moved to dismiss the cause because 
such affidavit was insufficient under the Relief Act of 1870. 
Plaintiff’s counsel resisted the motion, and said if he was 
wrong, this cause was within the exception contained in the 
fourteenth section of the Act, because Mrs, Freeman, a daugh- 
ter of Tucker, was an heir at law of Tucker, with a widow 
having a minor child, who was interested in this suit. The 
Court dismissed the cause. That is assigned as error. 


Waker & McDantet, for plaintiff in error. Affidavit 
was sufficient: Akin vs. McDaniel, October, 1871; Worrell 
vs. Adams, August, 1871. Widow was interested: R. Code, 
secs. 295, 3504, 2447. 


J. M. ARNOLD, by H1ILLYER & Broruenr, for defendant. 


MoCay, Judge. 


1. The affidavit is a substantial compliance with the Act 
of October 13th, 1870. Thé statute does not require the 
oath to be positive, and the affidavit is only preparatory to 
making proof on the trial. The plaintiff swears that accord- 
ing to the best of his knowledge, the taxes’ have been paid, 
except for two years, when he says that it was of such doubtful 
solvency as not to be taxable. This amounts to saying it 
was of no value, and is sufficient, in our judgment, to let the 
case go to the jury. If that is proven, that for those years 
the debt was worthless, had no value, it was not taxable. 
The affidavit must necessarily turn on the plaintiff’s opinion. 
The proof on the trial will show whether that opinion was 
right. 

2. It would be straining section fourteen of the Act very 
much, to say that the facts of this case bring it within that 
section. These minors are not the owners of this note or any 
part of it. They have an interest in the residue, after the 
payment of debts and expenses, but even that is divided 
with others. Were there no debts and no other heirs, so 
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that the administrator might fairly be said to be a trustee 
for them, we incline to think the fourteenth section would 
apply. As it is, they are not even the equitable owners. 
They are merely distributees of an estate, of which this note 
forms a part of the assets. They may get nothing. 
But we reverse the judgment on the first ground. 








D. GoovE & Son, plaintiffs in error, vs. N. Raw trys, sheriff, 
defendant in error. 










(By two supers.)—1. Where a sheriff is ruled by a plaintiff in fi. fa., 
and answers, to which answer a traverse is filed, and plaintiff, at a sub- 
sequent term, proposes to withdraw his traverse and substitute an- 
other, it is impossible for this Court to say that the Court below abused 
its discretion in allowing the sheriff a continuance, on the ground of 
such substitution, unless we had the new traverse before us. 

2. It is not necessary, under Revised Code, section 3898, that the con- 
sent of the mortgagor, mortgagee and plaintiff in fi. fa., levied, to sell 
the entire fee in the land levied on, should be in writing. 

3. It follows, that where one, purporting to be the agent of the mortga- 
gor, gives such consent, it is not necessary that the agency should be 
created in writing. 

4. A ratification of the act of such agent by the mortgagor, supposing 
the agent had no authority at the time of sale, is valid under Revised 
Code, section 2165. 

5. It is not necessary for the Court to apply the law given in charge to 
the jury, to the facts of the case, when application is plainly apparent. 

6. Counsel should request the Court to charge upon the material points 
in the cause. (R.) 

7. Ifa sheriff undertakes to sell the fee in land, when in fact he is selling 
only the equity of redemption, the bidder cannot be compelled to pay 
the amount bid by him. (R.) 20th February, 1872. 


Practice. Mortgage sales. Principal and Agent. Charge 
of the Court. Mistake at sheriff’s sale. Before Judge AL- 
EXANDER. Pulaski Superior Court. April Term, 1871. 






















This case is reported in the opinion. 


H. C. Duncan; W. L. Grrox, for plaintiffs in error. 
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HansetL & Hansetit; Pate & Ryan, by Cuark & 
SPENCER, for defendant. 


MonTGOMERY, Judge. 


This was a rule against the sheriff to pay money over to 
the plaintiffs, under the following circumstances: D. Goode 
& Son were judgment creditors of one Merritt. The sheriff, 
at the instance of other judgment creditors, had levied on 
defendant’s one half interest in a warehouse, on which one 
Bozeman held a mortgage for some $4,000 00. On the 
_ day of sale, the plaintiffs in fi. fa. levied the mortgages, 
and Anderson, the son-in-law of the mortgagor, represent- 
ing his father-in-law, who was in Montana, agreed that 
the entire fee in the premises might be sold, the mortgagee 
consenting to look to the proceeds of the sales to reimburse 
himself. The fi. fa. of Goode & Son had not been levied. 
The announcement was publicly made, at the sale, of the 
agreement to sell the entire fee, and the property brought 
some $3,500 00. Anderson had no written authority from 
his father-in-law to consent to the sale of the entire fee, but 
was his general agent, to attend to his business in Georgia. 
Afier the sale, he wrote to Merritt, informing him of what 
had been done, and Merritt, by letter, ratified his action. 
Goode & Son gave notice to the sheriff, after the sale, that 
they would claim the money on their fi. fa., notwithstanding 
which the sheriff paid the money over to the mortgagee. 
Goode & Son then ruled the sheriff, who answered, setting 
forth the facts as above stated. The answer was traversed, 
among other reasons, because the agreement to sell the entire 
fee was a contract concerning lands, and was not in writing, 
and hence, there was no agreement on the part of Merritt to 
sell the entire fee. This traverse was filed at a term preced- 
ing the trial, and at the trial, Goode & Son moved to with- 
draw their traverse and substitute a new one. Counsel for 
Rawlins said the new traverse was a surprise to him, and he 
should claim a continuance if it was filed. 
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The Court ruled that Goode & Son might file their new 
traverse, but under the statement of counsel for Rawlins, he 
would grant a continuance. With this condition attached 
to the permission to file the new traverse, counsel for Goode 
& Son declined to file it, and proceeded to trial on the old 
traverse. 

The jury found in favor of the sheriff. Goode & Son, 
without making a motion for a new trial, excepted, and as- 
signed the following errors : 

Ist. In not allowing them to substitute a new for the old 
traverse, without permitting a continuance, if the opposite 
counsel claimed to be surprised. 

2d. In charging the jury that, if R. W. Anderson was the 
agent of Merritt, it was not necessary that his appointment 
should be in writing. 

3d. In charging the jury that, if Anderson was Merritt’s 
agent, and consented to the sale, as made, such consent was 
valid, although it was not given in writing. 

4th. In charging that, if Anderson, professing to act as 
agent for Merritt, consented to the sale, such consent became 
valid, if subsequently ratified by Merritt. 

5th. In charging that the consent of the mortgagor, mort- 
gagee and plaintiffs in fi. fa. levied, was sufficient, although 
such consent was not in writing. : 

6th. In reading sections 2152 and 2166 of the Code, with- 
out making any application of the law to the facts of the 
case. 

There was one other assignment of error, which the Judge 
refused to certify. The proposed new traverse does not ap- 
pear in the record. 

1. This new traverse not being in the record, it is impossi- 
ble for us to say that the Judge below abused his discretion 
in putting the party who proposed to amend upon terms. 

2, It is argued that the agreement between the mortgagor, 
mortgagee and plaintiffs in fi. fa. levied under section 3898 
of the Code, is a contract for the sale of lands, or an inter- 










596 SUPREME CUORT OF GEORGIA, 
Goode & Son vs. Rawlins. 


est in them, and that, therefore, under section 1940 of the 
Code, it must necessarily be in writing to make it valid. We 
do not think that it is a contract for the sale of lands, or any 
interest inthem. It is an agreement by the parties interested 
that the land in which they are jointly interested may be 
sold, not a contract for its sale, made with one who contem- 
plates purchasing, which is the class of cases, of this kind, to 
which the Statute of Frauds was intended to apply. 

3. It necessarily follows that an agency, created by one of 
the parties in interest to give his assent to such an agreement, 
need not be in writing. 

4, And a ratification of the act of one who volunteers to 
act as agent in such an agreement, is valid under Revised 
Code, section 2166. 

We see no error in the Court’s reading, without making the 
application, sections 2152 and 2156 of the Code, to the jury. 

5. The jury must be presumed to have some degree of in- 
telligence, and if they had any, the application of the sections 
read to the case under their consideration, was too plainly 
apparent to need explanation from the Court. 

6. Counsel for plaintiff in error, in his brief, dwells much 
upon the invalidity of Bozeman’s mortgage, and says, “ one 
traverse distinctly denies the validity of Bozeman’s mortgage, 
as well as the mortgage debt, and the sheriff offers no proof 
in support of them.” Suppose it was his duty to do so and 
he failed ? There appears to have been no request for the 
Court to charge this as law to the jury, and none of the as- 
signments of error cover this point. And this remark is ap- 
plicable to many of the points made in the argument of coun- 
sel. This Court can only consider such points as have'been . 
passed upon by the Court below, and are made by the record. 

7. Finally, what good purpose of the plaintiffs in error 
would be served by holding in this proceeding that only the 
equity of redemption in the land had been sold? It is very 
certain that the purchaser at the sale has the right to the en- 
tire fee, or a rescission of the sale. It will hardly be ques- 
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tioned that he could enjoin the sheriff from paying over the 
money, if the latter were te offer him ohly a title to the 
equity of redemption. That the mortgagee was the pur- 
chaser does not alter the case. 

We, therefore, affirm the judgment of the Superior Court. 


R. G. Fuream, plaintiff in error, vs. Taz Macon AnD 
Brunswick RarILRoaD CoMPANY, defendant in error. 
(By two supGes. )—Where there was a subscription of stock to a railroad 

company, and when due the payment of the amount subscribed was 
, demanded by the company, and payment was refused : 

Held, That it was not necessary for the company to show that it had is- 
sued or offered to issue the certificates of stock as a condition prece- 
dent to a right of recovery on the subscription. 20th February, 1872. 

Corporations. Condition precedent. Before Judge AL- 
EXANDER. Pulaski Superior Court. April Term, 1871. 


On the 13th of March, 1866, Fulgam and others signed 
the following paper, at Hawkinsville, Georgia: 

‘We, the undersigned, agree to pay to the Macon and 
Brunswick Railroad Company the amount set opposite our 
names, respectively, for the true payment of which we bind 
ourselves, upon the demand of said railroad company, or 
their agent. The condition of this subscription is such that 
said subscribers are to receive stock in said railroad, amount 
subscribed by each, of the stock heretofore subscribed and 
unpaid, which had been guaranteed by the citizens of Haw- 
kinsville, by obligation to said railroad company ;” opposite 
Fulgam’s signature was “1 share, $100 00.” 

The company sued Fulgam on said paper for $100 00, 
averring that it had demanded the money, and he refused to 
pay, though it then tendered him an obligation of the com- 
pany, entitling him to said stock. The defense was that the 
delivery of the stock-certificate was a condition precedent to 
the demand. 


Vou, xutv.~-40, 
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The only evidence was said paper, proof of demand, and 
that at the date of demand, the-agent exhibited to Fulgam a 
paper, declaring that he was entitled to “one share of the 
capital stock of said company.” ‘The Court charged the 
jury that, upon introducing the contract and proving demand 
and refusal to pay, plaintiff could recover. The jury found 
for plaintiff. Said charge is assigned as error. 










HAnsELL & HANsSELL, by CLARK & SPENCER, for plain- 
tiff in error. 








S. Hatt; Cuaries C. Kisses, by Reporter, for defen- 
dant. Amount subscribed makes capital stock: 8 Ga. R., 486. 
May be sued for: Ibid. Court construes contract: R. Code, 
sec. 2712; 36 Ga. R., 459. Mutual contracts enforced by 
either: Comyn on C., 40, 41, 7, 9,11; 1 Sanders, 201. This 
case covered by 5 Ga. R., 171. See 39 Ga. R., 548. 









McCay, Judge. 







We think the plaintiff in error was, as was charged by the 
Judge, liable to suit on his refusal to pay. He had sub- 
scribed the stock, and he was not entitled to a certificate of 
stock until his subscription was paid. It was argued that a 
subscription for stock stands on the same footing as a contract 
of purchase; that the company, like the vendor, must offer 
to deliver before he can demand the price. Is thisso? We 
think not. Whenever the subscriber pays, he is the owner 
of stock in the company. It is the payment that makes him 
the stockholder. The certificate of stock is only the evidence 
of his right. He would be a full stockholder, with all the 
rights of one, if the certificate was not issued at all. The 
case is wholly different from the instance of a sale of stock ; 
that may, and perhaps does, stand in the same footing of 
-other sales. 

Whether the company was competent to issue the sort of 
‘stock claimed by the defendant, was for him toshow. It was 
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matter of defense. We cannot tell from the paper whether 
this was to be a peculiar kind of stock, with a special guar- 
antee, or not. 

Under the proof, as it was made, we think the Court and 
jury both right. There is nothing in the paper to show that 
the stock was to have any particular rank, and if there was, 
it does not appear that, on the payment of the money, the 
the subscriber would not have had just such rights, as a stock- 
holder, as he contracted for. 

Judgment affirmed. 


J. N. Newron, plaintiff in error, vs. JessE Burtz, defend- 
ant in error. 


(By two supcGes.) ‘It must affirmatively appear, either by the certifi- 
cate of the presiding Judge or the transcript of the record sent up by 
the Clerk, that the bill of exceptions was signed and certified within 
thirty days after the close of the term in which the cause was heard,’’ 
or the writ of error will be dismissed. (R.) 20th February, 1872. 


Complaint from Mitchell County. 


The bill of exceptions recited that the cause was tried in 
May, 1871, and that the Judge committed certain errors. 
The Judge signed it on the 21st of July, 1871, saying he had 
retained it for ten days. It nowhere appeared when the 
Court adjourned. Upon motion of defendant’s counsel, the 
writ of error was dismissed, because it did not appear that the 
bill of exceptions was signed and certified within thirty days 
from the close of said Court. 


J. J. BRADFoRD, by CuarK & Goss, for plaintiff in error. 


C. O. Davis; L. E. BLEcKiy, by the Reporter, for de- 
fendant, cited: 6 Ga. R., 481, 491, 578. 
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Tift vs. Newsom. 


N. & A. F. Trev, plaintiffs in error, vs. Exr1zanerH New- 
som, defendant in error. 


(By two supces.) Where a factor makes advances to a planter, and 
takes a lien upon the growing crops, under Revised Code, section 1977, 
such advances are in the nature of purchase-money, and the lien is, 
therefore, superior to the wife’s title, where the crop was set apart to 
her as personalty under the homestead laws, after it was made. 20th 
February, 1872. 


Factor’s lien. Homestead exemption. Before Judge 
SrrozierR. Dougherty Superior Court. June Term, 1871. 


N. & A. F. Tift, factors, made advances to Newsom “ for 
the purpose of sustaining the plantation, ” of Newson, “and 
his family, and in payment of the labor and other current ex- 
penses of said plantation,” and he gave them a written fac- 
tor’s lien upon the growing crop, ete. They foreclosed this 
lien and had the fi. fa. levied upon part of said crop. Mrs. 


Newsom claimed the property levied upon, and to sustain her 
claim showed that the same had been set apart to her under 
the homestead and exemption laws after said lien was made. 
The Court charged that the property was not subject to the 
factor’s lien, and so the jury found. Said charge is assigned 
as error. 


D. H. Pore; Hrves & Hosss, by Cuark & Goss, for 
plaintiffs in error. 


No appearance for defendant. 
MonTGOMERY, Judge. 


The record in this case presents but one question, to-wit: Is 
a factor’s lien, under Revised Code, section 1977, upon the 
growing crops of a planter superior in dignity to the personal- 
ty exemption of the wife, under the homestead laws, claimed 
by her and granted by the Ordinary, in the crop after it is 
gathered? We think it is. A homestead of realty is certain- 





ATLANTA, JANUARY TERM, 1872. 601 


Keen vs. Rouse. 


ly liable for “ money borrowed and expended in the improve- 
ment of the homestead,” and “ for labor done thereon,” and 
“ material furnished therefor,” and “‘ for the purchase-money of 
thesame.” Upon what better foundation does the exemption 
of personalty rest? None is perceived. If none exists, it fol- 
lows, that it must be liable for “ material furnished therefor.” 
And, certainly, provisions furnished to make the crop may 
well be considered/as of this last mentioned class. The money 
expended in the purchase of such provisions not only vests the 
title to the crop in the planter, but actually creates the erop. 
It may at least be said to be in the nature of purchase- 
money. 

The affidavit of plaintiff in fi. fa., made for the purpose of 
foreclosure, states the debt to be for advances made and pro- 
visions furnished to enable the defendant in fi. fa. to make 
his crop. There is no question raised as to whether ad- 
vances made in any other shape than as provisions or com- 
mercial manures furnished, can be secured by a lien capable 
of foreclosure, under section 1969 of the Code; and upon 
this point we express no opinion. 

Let the judgment of the Court below be reversed. 


Wiiir1aM KEsw, plaintiff in error, vs. J. W. Rousg, Ordi- 
nary, defendant in error. 


(By two supces.) A sheriff is not entitled to costs on tax ji. fas., 
whether for State or county taxes, unless the same be collected from 
the defendants. Nor does the fact that the fi. fas. issued illegally un- 
der order of the Inferior Court, alter the rules. 20th February, 1872. 


Tax. Costs. Sheriffs. Before Judge Strozier. Worth 
Superior Court. May Term, 1871. 


Keen, as sheriff, claimed that Worth county owed him 
costs for levying certain county tax fi. fas. and advertising 
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sales thereunder. He admitted that the property was not 
sold because the fi. fas. were illegally issued, and yet he asked 
that the Ordinary be compelled to direct the treasurer to 
pay his costs, Court refused to grant the mandamus. This 
refusal is assigned as error. 


D. H. Porg, by J. D. Pops, for plaintiff in error. 
Harris & Samira, for defendant. 


MoNTGOMERY, Judge. 


This was an application for a mandamus to compel the 
Ordinary to give the plaintiff an order on the county treas- 
urer for fees which he claimed was due him, as sheriff, for 
levying certain fi. fas. on jand in the county of Worth, 
which fi. fas. were issued by order of the Inferior Court, 
before that Court was abolished. The plaintiff also sought 
to embrace in the order about $60 00, expended by him in 
advertising the lands for sale. The sale was stupped and 
the levies ordered to be dismissed by the Comptroller Gen- 
eral, as the order of the Inferior Court was illegal. It is 
conceded that the order was illegal, but contended that, 
nevertheless, the sheriff is entitled to his fees, as he is only 
a ministerial officer and must obey the mandates of the Courts. 
It is true, that he must obey the Courts, but we do not think 
it follows that he is, in the present case, entitled to his fees. 
A sheriff is sometimes required to do an act for which no 
compensation is provided; as, for instance, to attend upon 
all elections. He who takes the office, takes it with the ob- 
ligation resting on it, to perform all its duties, as well as 
those for which fees are provided, as those having no pecu- 
niary emolument attached tothem. Section 890 of the Code, 
provides that no sheriff shall receive costs on any tax fi. fa., 
unless the same be collected from the defendant. The nec- 
essary inference is, if he fails to collect them from the de- 
fendant, the service must go unawarded. 

Judgment affirmed. 












ATLANTA, JANUARY TERM, 1872. 603 
Faircloth vs. St. Johns. 


Exiza Farrciora, plaintiff in error, vs. WiiL1am Sr. 
Jouns, defendant in error. ) 

(By two supces.) 1. Where A bargained land to B, taking his notes 
for the purchase-money, giving his bond for titles, and afterwards in- 
dorsed one of the notes to C, who indorsed it to D, and B having paid 
some of the purchase-money, abandoned the land, and A having died, 

’ his administrator took possession of the land: 

Held, That the indorser and minor children of A are entitled to a home- 
stead in the land as against a judgment obtained by D on the indorsed 
note against B as principal, and A and C asindorsers. The equity of 
B, under his bond for titles, with some of the purchase-money paid, to 
pay the purchase-money and demand a title, does not, in such a case, 
make the lien of the judgment paramount to the homestead. 

2. If, at the time of the sale of land by the sheriff, an application be 
pending for a homestead in favor of the family of the defendant, and 
notice thereof be given at the sale, the purchaser buys subject to the 
homestead. 20th February, 1872. 


Ejectment. Homestead. Before Judge ALEXANDER. 
Mitchell Superior Court. November Term, 1871. 


This was ejectment by Mrs. Faircloth against St. Johns. 
So much of the proceedings below, as is necessary for an un- 
derstanding of the opinion, is as follows: She showed the 
locus and tenancy and title in her husband; that he died 
and she took possession of the land, and had it set apart to 
her for a homestead of herself and minor children, and closed. 
Defendant showed the following facts: Faircloth sold the 
land to one Settles, took his two notes for $1,000 00 and 
$500 00, for the purchase-money, and gave him possession 
and a bond for titles, upon payment of said notes ; that Set- 
tles paid the $1,000 00 note, Faircloth transferred the 
$500 00 note to Crawford and indorsed it; Faircloth died ; 
Settles moved West, and Faircloth’s administrator put Mrs. 
Faircloth in possession of the land; Crawford indorsed said 
note to Jackson, and Jackson indorsed it and sold it to ...... 
This last owner of the note sued Faircloth and Crawford and 
Jackson, as indorsers on said note, obtained judgment and 
levied on the land as Faircloth’s property. Before the sher- 
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iff’s sale, Mrs. Faircloth applied to have said land set apart 
as a homestead for her and her children. At the sheriff’s 
sale, notice of the pendency of this petition for homestead 
was given, but the sheriff proceeded to sell the land, and it 
was bid off by Crawford and Jackson. They took the sher- 
iff’s deed and St. Johns, who held as Mrs. Faircloth’s ten- 
ant, attorned to them. Subsequent to the sheriff’s sale, the 
homestead was set apart as prayed for. The Court charged 
the jury that Mrs. Faircloth took said homestead subject to 
any equity growing out of the facts, and that the homestead 
was defeated by a sheriff’s sale of the land, under a judg- 
ment founded upon a note for its purchase-money. The 
jury found for defendant. The charge is assigned as error. 


J. J. Braprorp; W. A. Byrp; Vason & Davis, by 
CuarkK & Goss, for plaintiff in error. 


W. E. Surrn, by G. J. Wrieurt, for defendant. 


MoCay, Judge. 


1. The debt on which this fi. fa. was founded was the debt 
of Settle. Faircloth was only liable as indorser. As to Set- 
tle, it was given for the purchase of the land, and as to him 
and his family, it would be superior to the homestead, should 
one be claimed by them. As to Faircloth and his family, it 
is only a simple debt. His indorsement had for its consid- 
eration entirely another tract of land. As to that tract, it 
would be a debt for the purchase-money, but as to the tract 
sold to Settle, it is not a debt for the purchase-money. Had 
Settle paid any portion of the purchase-money, the sale of the 
land, under section 3528 of the Code, would convey the title 
to the purchaser at the sheriff’s sale. But as it is, Settle 
having paid nothing, nothing was sold belonging to him, 
and the purchasers got nothing in the land under their lien 
against Settle. As to Faircloth, they got his title, subject to 
the homestead, since Ais obligation was only as indorser. 
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What might be the equities of the holder of this note, as 
against Faircloth, it is not necessary to decide. They do not 
come before this Court as holders of the note, but as pur- 
chasers at the sale, and they stand only on their rights as 
such. Had they, before the sale, tendered to the administra- 
tor the amount of the other note, perhaps equity would have 
compelled him to make a title to Settle, and then the land 
might have been sold with a clear title and for a full price, 
as the property of Settle, though even then the widow’s 
right of dower might be in the way, since the title was 
clearly in Faircloth at his death: Day vs. Solomon, 40 Ga. 
R., 32. 

2. Upon the other point, we have decided, in 40 Georgia 
Reports, 293, that of the land be sold pending the applica- 
tion for homestead, the purchaser buys subject to the final 
judgment. The application is pendente lite, and such is also 
the provision of the Code, section 2018. 

Judgment reversed. 




















JOHN AUDULPH, plaintiff in error, vs. J. W. Josey, admin- 
istrator, defendant in error. 










(By two supcrs.) When a motion was made to set aside a verdict on 
the ground that the defendant—the loosing party—was prevented from 
attending the trial by serious sickness: 

Held, That in such a case it is not necessary to file a brief of the tes- 

timony given at the trial, and it may be error in the Court to refuse the 

motion for that reason. 20th February, 1872. 







Practice. New trial. Before Judge CLarK. Webster 
Superior Court. March Term, 1871. 






In 1848 Josey, as administrator of Henry Audulph, filed 
a bill for account and settlement against John Audulph and 
one Rogers. They answered, denying the allegations. In 
March, 1871, a decree was taken against John Audulph. 
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Next day he appeared, showed that he had been kept away 
from the Court by his illness, and said he had a good defense 
to the action, and moved to set said judgment aside. He 
excused himself for not filing a brief of the evidence because 
he was absent, and his attorney having died since the answer 
was filed, he did not know what the evidence was. When 
his attorney died did not appear. 

The Court superseded the judgment and ordered the com- 
plainant to show cause at the next term why the judgment 
should not be set aside. When the cause came up for hear- 
ing, the Court dismissed the motion because no brief of the 
evidence was filed. This is assigned as error. 


C. T. GoopE; C. B. Wooren, for plaintiff in error. 


B.S. Worriii, by W. A. Hawxrns, for defendant. As 
to new trials: 49th Common Law Rule; 4 Ga. R., 101; 5th, 
399; 7th, 436; 23d, 493; 15th, 103. 


McCay, Judge. 


If the facts, stated by the movant, justified the granting 
of the motion, we do not think it ought to be refused because 
he has not filed a brief of the testimony given in at the trial. 
In the first place, he was not there to hear it, and the very 
foundation of his motion is that he was prevented from be- 
ing there by providential cause. This is not strictly a mo- 
tion for a new trial. No error is complained of in either 
the Court or the jury. It is rather in the nature of a 
motion to set aside the judgment, for the reason that, for the 
reasons stated, the deféndant could not be present to put in 
his defense. The evidence, as given in, sheds no light at all 
upon the propriety of the motion. The case stands upon the 
footing of a judgment against a dead man, or a judgment ob- 
tained by fraud. It is an accident. And if the Court is 
satisfied, from the evidence before it, that this accident did 
occur, and that the defendant’s case has been passed upon to 











ATLANTA, JANUARY TERM, 1872. 607 
McKay et al. vs. Kendrick et al. 






his injury, when he was providentially absent, we do not 

think the rule of Court requiring him, on motions for new 

trial, to file a brief of the testimony, is applicable to the case. 
We do not pass upon the merits of the motion, as that 

question has not been decided by the Judge, though we in- 

cline to think the motion ought to be granted. 

Judgment reversed. 










Net McKay ef al., plaintiffs in error, vs. GEoRGE KEn- 
DRICK ef al., defendants in error. 






(By two supces.) 1. Where a defendant in ejectment relies on seven 
years’ adverse possession, under color of title, he can claim, under such 
title, only so much of the land as the largest description in his deed 
will embrace. 

2. If, at the time his grantor makes the deed to him, such grantor, by 
accident or design, points out more land than the largest description in 
the deed will embrace, and the defendant takes possession of the whole 
tract so pointed out, he is in, as to the overplus, only by the pedis pos- 
sessio, and cannot set up prescriptive title as to that part unless he has 
so held it for twenty years. 

8. The lessor of the plaintiff can recover of a mere intruder upon prior 

° possession alone. 

4. Where the lessor of the plaintiff is ejected, he cannot be said to have 
voluntarily abandoned, because he does not resume possession imme- 
diately on the land becoming vacant again, especially where the de- 
fendant’s witnesses testify that no such vacancy ever occurred. 20th 

February, 1872. 



























Prescription, etc. Before Judge CLARK. 
April Term, 1871. 


Ejectment. 
Sumter Superior Court. 








For the facts see the opinion. 






Hawkins & GuERRY, for plaintiffs in error. 






Hawkins & Burke, for defendants. 
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MONTGOMERY, Judge. 


This was an action to recover a lot in the city of Americus, 
containing two and a half acres, known as the Bailey lot. 
The evidence shows that there is a piece of ground somewhat 
of the shape of an isosceles triangle, with its base along or 
near the Southwestern Railroad, and the apex at the bridge 
across Muckalee creek, at which point Lamar and Hill 
streets (the two streets which form the two equal sides of the 
isosceles triangle) meet. The base of the triangle is to the 
east, and the apex rests on Muckalee bridge on the west. 
This piece of ground was originally divided into three lots: 
the Faut lot on the east, the Bailey lot of two and a half 
acres in the middle, and the wagon-yard lot on the west, in 
the point of the triangle, and containing one and a half acres. 


In 1854, Neil McKay bought the Bailey lot from one 
Duckworth, and went into possession. In 1856 it was sold 
as McKay’s property under execution, and bought by John 
W. Fletcher, McKay’s brother-in-law, who seems to have 
bought it in for McKay, as he permitted him ‘to remain in 
possession. McKay continued in possession, either by him- 
self or his tenants, up to some time in 1858, when he was, 
through his tenant, Mrs. Mays, evicted by the defendant, 
who claimed the lot under a deed from the sheriff, dated in 
February, 1858, which purported to convey to him “all that 
parcel of land, being and lying in the city of Americus, 
known and distinguished as the Wagon Yard lot, lying be- 
tween the two streets leading to the bridge and Muckalee 
creek, and running down to a point at said bridge, contain- 
ing two and a half acres, more or less.” This sheriff’s sale 
took place under an execution against the owner of the Wag- 
on Yard lot, and the sheriff, in putting the defendant in pos- 
session, through ignorance of the eastern boundery of the 
Wagon Yard lot, pointed out the eastern boundery of the 
Bailey lot, as the eastern line of the lot covered by his deed. 

Defendant found Mrs, Mays in possession of the eastern 
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portion of the land thus pointed out, and demanded that she 
should attorn to him, which she refused, saying she was the 
tenant of McKay. Whereupon, defendant threatened to 
evict her, and under this threat she consented to attorn to 
him. 

Plaintiff showed no title back of Duckworth’s deed. De- 
fendant relied on adverse possession under color of title. 
As to whether his possession had been continuous or not 
there was much conflict of evidence—his witnesses testifying 
positively that it had been, while plaintiff’s witnesses testi- 
fied equally positively that it had not been. Defendant’s 
position on this point was, that the adverse possession was 
either continuous or it was not; if continuous, the statutory 
bar prevailed, if not, as plaintiff could only recover, if he 
recovered at all, upon his prior possession, his failure to 
take possession, upon the temporary abandonment, by defen- 
dant, amounted to an abandonment on his part without any 
animus revertendi, and that, therefore, he must fail. 

The Court charged the jury, ‘‘If McKay was in posses- 
sion when the sheriff sold to Fletcher, Fletcher can recover 
on the possession of McKay against an intruder.” “The 
defendant’s possession must be covered by his deed from the 
sheriff. If he bought the Wagon Yard lot at sheriff’s sale, 
and this property (the premises in dispute) was in the Wag- 
on Yard lot, and he was in the continued possession for 
seven years before suit brought, the jury must find for the 
defendants. But if the property sued for was outside of the 
Wagon Yard lot, the deed from the sheriff cannot cover it, 
and he has no paper title, and for his possession to avail 
him it must have been for twenty years.” 

The jury found for the defendants, and plaintiffs moved 
for a new trial, among other grounds, because the verdict was 
contrary to the evidence and the charge of the Court. The 
Court refused a new trial. In this we think the Court 
erred. The verdict, in our opinion, was contrary to the evi- 
dence and the charge, as herein quoted, which was the law 
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applicable to the case: Code, 3290; 5 Ga. R., 39; 11th, 
119; 30th, 652. 

The evidence shows that McKay was in possession when 
the sheriff sold to Fletcher ; and the defendant’s deed cannot 
possibly cover more than one acre of the Bailey lot, in any 
view that can be taken. As to the remaining portion he 
was clearly an intruder. Hence, we think a new trial should 
have been granted, and reverse the judgment of the Court 
below, upon the grounds stated in the head notes. 


Wuu1aM D. Owens, plaintiff in error, vs. M. L. SANDERS, 
defendant in error. 


(By two supezs.) 1. A new trial will not be granted only because a 
verdict is too small in trespass vi et armis, unless it is shockingly 
against the evidence. (R.) 

2. Where, in an action for damages for an assault and battery by the de- 
fendant upon the plaintiff, the defendant was a witness and was ex- 
amined in full upon the case, and during the trial a bill of indictment, 
with a plea of guilty, for the same beating, and a judgment affixing a 
fine of two hundred dollars was introduced by the defendant in mitiga- 
tion of damages—and after the evidence was closed and the argument 
of the counsel on both sides to the jury concluded, the Court permitted 
the defendant to be re-introduced for the purpose of stating facts 
calculated to show that he had pleaded guilty under a mistaken impres- 
sion deprived from the Solicitor General, that it weuld be cheaper to 
plead guilty than to attempt to defend and that the fine would be very 
small : 

Held, That, if no reason was shown why this evidence was not offered be- 
fore the case was closed and the argument heard, the admission 
of it, at the time, was not fair to the plaintiff, and a new trial ought to 
be granted. 

8. Whether the evidence was admissible is questionable. (R.) 20th 
February, 1872. 


Practice in Superior Court. Before Judge CLark. Web- 
ster Superior Court. September Term, 1871. 
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Owens sued Sanders for beating him. Sanders pleaded 
only not guilty. Plaintiff put in evidence the beating and 
its circumstances, and his damages by loss of time, etc. San- 
ders, for himself, testified, at large, as to the beating and its 
circumstances, and, to mitigate damages, introduced a bill of 
indictment, by which it appeared that he had been indicted 
and had been fined $200 00 therefor; and he swore that he 
had paid said fine. The cause was argued, and then the 
Court allowed Sanders to testify, over plaintiff’s objection, 
that when he was indicted his counsel advised him to plead 
not guilty, but after consulting with the Solicitor, who said 
the fine would be light, he and his counsel agreed to said plea 
of guilty. 

The jury found for plaintiff for $30 00 and costs. 

Plaintiff moved for a new trial, upon the grounds that the 
verdict was too small, under the evidence, and that the Court 
erred in allowing Sanders to make said additional statements 
after the argument was over. A new trial was refused and 
error is assigned on said grounds. 


Hawkins & GUERRY, for plaintiff in error. Defendant 
could not dispute or explain his plea of guilty to the indict- 
ment: R. Code, sec. 3700. Sanders’ pleadings and evidence, 
62. 


B.S. Worritt; J. L. WimBerty, by W. A. Hawxrns, 
for defendant. As to allowing the additional evidence: 41 
Ga. R., 423; 24th, 384. 


McCay, Judge. 


1. Although this is a very small verdict, under the facts 
of the case, we would not disturb it did we think there was 
no error in the Judge. The jury is the ‘tribunal to assess 
damages, and though we do not think they have done full 
justice to the plaintiff, we are of opinion that the case is not 
so shocking an one as to demand our interference. 
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2. But we do not think the defendant, under the circum- 
stances, had the right to go again upon the stand to explain 
and rebut the effect of his plea of guilty. He had been fully 
examined. The record of the indictment, the plea and the 
judgment were his own evidence, introduced by himself. He 
had a fair opportunity to explain it when he was regularly 
on the stand. We are not clear that he could explain it. If 
his statement amounts to anything, it goes to show that he 
pleaded guilty under a false impression, derived from the 
statements of the Solicitor General, and his evidence goes 
rather to explain and contradict the record. At any rate, it 
was not fair to the plaintiff to permit this explanation, at the 
time, it was made. Doubtless it was the argument of the 
plaintiff’s counsel, the conclusions he drew from the plea of 
guilty, that prompted this explanation. This was after the 
case had closed, and the plaintiff’s witnesses probably gone. 
It is rather dangerous to the rights of parties to permit new 
evidence at all, under such circumstances. But if there had 
been a mistake, or new evidence be then just discovered, the 
ends of justice authorizes it. But no reason at all was here 
given why it was not introduced before. It was in the breast 
of the defendant, and he had a full opportunity to tell it. 

It would be a very dangerous rule to permit one of the 
parties, though legally a witness, to sit by, listen to the ar- 
gument of his opponent before the jury, and when a point is 
made upon the effect of his own documents, stop the cause 
and put himself up as a witness to explain and rebut it. 
True, the propriety of the matter ought, as a general rule, to 
rest with the Judge, but we think there ought always to be 
some reason given. 

Had this verdict been fully up to a fair compensation to 
the plaintiff, we should not disturb it. But as we think this 
evidence was not properly admitted, and especially as the 
evidence is of very doubtful legality, we overrule the judg- 
ment of the Court refusing a new trial. 

Judgment reversed. 
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T. C. Brown, plaintiff in error, vs. WiLLIAM C. GILL, de- 
fendant in error. 


(By two supers.) If a levy be made of a fi. fa. founded on a debt con- 
tracted prior to June, 1865, and there be no affidavit of payment of 
taxes, as required by the fifth section of the Act of 1870, the defend- 
ant may stop the progress of the fi. fa. by affidavit of illegality. 27th 
February, 1872. 


Illegality. Relief Act of 1870. Before Judge CLARK. 
Lee Superior Court. September Term, 1871. 


In December, 1861, Gill sued out an attachment against 
Brown’s property, on a note dated the 8th of October, 1860, 
and indorsed by Brown to Gill. Judgment was entered by 
default in April, 1871. When the attached property was 
about to be sold, Brown made oath that the fi. fa. was pro- 
ceeding illegally, because the said debt was contracted prior to 
June, 1865, and had never been scaled under the Relief Acts ; 
and he claimed the right to scale it because, during the war, 
he had lost nine-tenths of his property—say $5C,000; be- 
cause he had not notice of said suit; because Gill filed no 
affidavit as to the payment of taxes as required by the Relief 
Act of 1870, either before he took said judgment or before he 
caused the levy of the fi. fa. to be made. This affidavit was 
demurred to. The Court dismissed, with leave to Brown 
to move to dismiss the levy. That is assigned as error by 
Brown. 


Vason & Davis, by CLarKk & Goss, for plaintiff in error. 


C. B. Wooren, for defendant. 


McCay, Judge. 


It is true that the Act of October 13th, 1870, only pro- 
vides for an affidavit, in case the plaintiff makes one. In 
such case, by the fifth section, the defendant may deny the 
truth of the plaintiff’s affidavit. But the spirit of the pro- 


Vou. xL1v—41, 
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vision applies as well to the case of the plaintiff undertaking 
to go on without the affidavit. 

But, independently of this, it is clear that section fifth of 
the Act makes it illegal for the plaintiff to proceed without 
the affidavit. Why should not an affidavit of illegality ap- 
ply as well to this illegal proceeding as to any other proceed- 
ing illegally ? 

We see no reason why it should not. Section 3614 of the 
Code authorizes the defendant to stop the plaintiff by affida- 
vit, etc., whenever the execution is proceeding illegally. 
Under that section, if not under the fifth section of the Act 
of October 13th, 1870, this proceeding is authorized. 

Judgment reversed. 


Witi1am H. Brewer, plaintiff in error, vs. JamMEs M. 
BROADFIELD, defendant in error. 


(By two supeces.) 1. Upon a motion to dismiss a suit for the want of 
the affidavit required by the Relief Act of 1870, it is not error in the 
Court to hear and pass upon the evidence offered in support of the 
motion, especially where no objection is made at the time. 

2. No allegations in the declaration, which, if true, would excuse the 
payment of taxes under the Relief Act of 1870, will dispense with the 
affidavit required by the Act, unless sworn to. 20th February, 1872. 


Relief Act of 1870. Tax. Before Judge CLARK. Sum- 
ter Superior Court. October Term, 1871. 


This was complaint by Brewer, as agent of Kapp & Daun, 
upon two notes made by Broadfield in 1862, at Americus, 
Georgia, payable to Kapp & Daun, or bearer. The case 
was dismissed under the circumstances stated in the opinion. 
That dismissal is assigned as error. 


Hawkins & GuERRY, for plaintiff in error. 
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C. T. Goong, for defendant. 
McCay, Judge. 


This was an action on a promissory note, dated before 
June, 1865, originally brought in the name of “ William H. 
Brewer, agent.” Plaintiff amended his declaration, by in- 
serting, after the word agent, the following words: “for 
Kapp & Daun, who sue for the use of Jacob Kapp, a citizen 
of the State of New York.” 

After the amendment had been allowed, defendant moved 
to dismiss the action on the ground that the tax affidavit 
required by the Act of 1870 had not been filed. Defendant 
proved by a witness introduced, that Kapp left the State in 
1863; that he had seen him since the war in New York ; 
that Daun, one of the firm of Kapp & Daun, lived, and had 
lived all the while in Atlanta, Georgia. Whereupon, the 
Court dismissed the case without referring it toa jury. No 
objection was made by the plaintiff, at the time, to the 
Court’s passing upon the question as to whether the case was 
such an one as required the tax affidavit to be filed. No 
proof was made that the paper belonged to Kapp, or that the 
partnership had been dissolved. The plaintiff excepted to 
the ruling of the Court on two grounds: Ist. Because the 
Court erred in determining to hear and pass judgment on 
the question presented by the motion to dismiss, and the 
evidence introduced in support thereof. 2d. Because the 
Court erred in dismissing the case at all. 

If the plaintiff desired a jury, he could have obtained one 
by asking for it. If allegations in the declaration are held 
as a sufficient substitute, without proof of their truth, for the 
affidavit required by the Act, the law is nugatory. 

We affirm the judgment. 
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Horne vs. Spivey. 


J. R. G. and T. N. W. Horne, administrators, plaintiffs in 
error, vs. L. E. Sprvey, defendant in error. 


(MoCar, Judge, having been counsel below, did not preside.) 


1. An execution founded on an award against administrators in their 
representative capacity, which has been made the judgment of the 
Court, must follow the award, and can only issue against such admin- 
istrators in their representative character, to be levied of the goods, 
etc., of their intestate. 

2. If the execution, on such an award, is issued against the property of 
the intestate, and if none be found, then against the individual prop- 
erty of the administrators, it is a nullity, so far as it seeks to subject 
the individual property of the administrators to the payment of the 
debt, and if such property is levied on, upon affidavit of illegality, the 
facts not being controverted, the Court should sustain the affidavit of 


illegality. 


Illegality. Fi. fas. Administrators. Tried before Judge 
Crark. Sumter Superior Court. October Term, 1871. 


The facts are in the opinion. 
Hawkins & GuERRY, for plaintiffs in error. 


C. T. Goopse; W. A. Hawkins; A. R. Brown, for de- 
fendants. 


MontTGoMERY, Judge. 


The plaintiffs in error, as administrators of John E. J. 
Horne, submitted to arbitration certain claims held against 
the estate by Mary E. Byrd and the defendant in error. The 
arbitrators made their award, by which the amount due the 
defendant in error was awarded against the estate, and the 
administrators directed to sell certain property of the estate 
and appropriate the proceeds to the payment of the debt of 
Spivey, among other debts, Spivey claiming as assignee of an 
heir of the estate. The award is expressly against the ad- 
ministrators in their representative capacity, and that “the 
assets in the hands of Joel R. G. Horne and Thomas N. W. 
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Horne, as the administrators of John E. J. Horn, deceased, 
are subject to the claims of the said heirs,” ete. There is no 
award against the administrators personally. The award 
was made thé judgment of the Court, and Spivey took out 
execution to be levied de bonis testatoris et st non, etc. The 
administrators filed an affidavit of illegality on the execution 
being levied on their individual property. The Court over- 
ruled the affidavit, and ordered the levy to proceed. This 
was error. Had the arbitrators intended to find waste, we 
think they would have said so. On the contrary, there is 
evidence that they thought the administrators had faithfully 
fulfilled their trust. The award provides for the appoint- 
ment of commissioners to take possession of the land of the 
estate and sell it, and appoints the administrators themselves 
the commissioners. 
Judgment reversed. 


JAMES H. NEwMs, plaintiff in error, vs. CLARK & Morean, 
defendants in error. 


(By two supers.) Where a mill was erected in 1866, and used in the 
ordinary manner since, until 1871, and a bill is filed to enjoin the mill 
owner from allowing the ebb and flow of the water below the mill, 
caused by the usual stopping and opening of the gate, on the ground 
that it produces sickness in the neighborhood, with special damage to 
the plaintiff, and it appears, by affidavits, that there is much conflict of 
testimony, as to the fact of the damage, and as to the ebb and flow be -» 
ing the cause of the sickness, it is no abuse of the discretion of the 
Court if he refuse the injunction until the facts are passed upon by a 
jury. 27th February, 1872. 


Injunction. Nuisance. Before Judge CLARK. Sumter 
Superior Court. October, 1871. 


Nelms averred as follows: He had for ten years owned a 
plantation, on which was a good and commodious dwelling, 
within a quarter of a mile of a good mineral spring, belong- 
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ing to Glass. Nelms’ family lived in the dwelling, enjoyed 
excellent health and fine social intercourse with the many 
visitors to said springs. In 1867, Clark built a dam across 
Chattahoochee creek, within a mile and a half of said dwel- 
ling, and erected there a grist-mill. Morgan has bought a 
half interest in the premises, and they are running said mill 
regularly. Now Nelms’ family are very sickly, because of 
the malaria produced by this dam, and especially by the al- 
ternate overflow and drying off of the land below said mill. 
When the mill runs the land overflows, and when it ceases 
the surplus water runs off and the sun dries the land below. 
The health of the neighborhood has been so impaired that 
visitors no longer visit said springs. 

Glass sued Clark & Morgan for damages to the springs, 
and obtained a verdict for $300 00, but they protected them- 
selves under the Homestead Act from any payment. Nelms 
also has sued them for damages, but the crowded dockets 
have prevented him from getting a hearing, and, defendants 
being insolvent, a verdict will do him no good. He has 
offered to buy the mill at such a price as disinterested persons 
would put upon it, but Clark & Morgan refused to sell in 
that way. He prayed the Chancellor to enjoin Clark & Mor- 
gan from further damming up said creek and using said mill. 

In answer to a rule to show cause why injunction should 
not issue, defendants answered that the diseases of Nelms’ 
family, if increased, were due to other causes than said dam 
and said ebb and flow of the water from the mill ; that twice 
before injunctions had been refused in this case, and once 
affirmed by the Supreme Court, etc. They tendered bond 
for all the damages Nelms would recover in said suit. 

On the hearing, very many affidavits were read, pro and con, 
as to the question of the increased illness of the neighbor- 
hood and whether this dam and mill caused it. The Chan- 
cellor refused the injunction. That is assigned as error. 


C. T. Goong, for plaintiff in error. 
W. A. Hawkins, for defendant. 
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McCay, Judge. 


We do not care to go into the question of the real rights 
of the plaintiff in this case, as they may appear on a trial of 
the issue. The question now is only on the injunction until 
the hearing. It seems to us that there is nothing in the 
case to require the harsh remedy of an injunction. 

This mill was built in 1866, and has been in use continu- 
ously since. It is rather a bold statement to say thata great 
pressing emergency exists, requiring the immediate applica- 
tion of an injunction, when the evil complained of has been 
going on for four or five years. 

Besides, the injunction asked for is one of very questiona- 
ble right. To prevent the ebb and flow of this water as 
complained of, is to stop the mill altogether. Perhaps to 
tear down the dam. We think Judge Clark was right in 
refusing such an injunction, until a jury has passed upon 
the very conflicting testimony that exists as appears by the 
affidavits. Whether the sickness is caused at all by the ebb 
and flow, seems to be a matter of opinion, in which the wit- 
nesses differ ; and it is a well settled practice, that in a case 
of this kind the Judge ought to wait for the verdict before 
he applies so harsh a remedy as an injunction. 

There are other important questions in this case, but as we, 
at present, only intend to pass upon the propriety of granting 
a temporary injunction, we will not discuss them, since, for 
the reasons given, we think there ought not to be an in- 
junction until the questions made have been tried by a jury. 

Judgment affirmed. 





620 SUPREME COURT OF GEORGIA. 


Kitchens e¢ al. vs. Hutchins. 


Boaz KircHeEns et al., plaintiff in error, vs. R. H. Hurcu- 
Ins, defendant in error. 


(By two supces.) 1. Where the bill of exceptions and the record are 
variant the latter governs. 

2. Where counsel moved a continuance on the ground of sickness of his 
client, and stated in his place that he could not safely go to trial because 
he needed his client to prove his plea of relief, and the opposing counsel 
offered to admit the facts stated in such plea, the motion to continue was 
properly overruled. 

8. Papers which are not properly a part of the record, though embodied 
in it, will not be considered by this Court. 

4. Where averdict and judgment are had against two defendants, on a 
joint and several contract, and it appears that one was never served, 
the verdict and judgment are void, only as to the one not served; the 
other can take no advantage of the error. 

5. The verdict in this case was not contrary to equity and justice, nor to 
the evidence. 5th March, 1872. 


Practice in Supreme Court. Continuances. Judgments. 
Before Judge CLark. Sumter Superior Court. October 
Term, 1871. 


The opinion recites the necessary facts. 
Joun R. Worg111, for plaintiff in error. 


Lyon, DEGRAFFENREID & IrRvIN, for defendant. 


MontTaGomeErY, Judge. 


This was an action against the plaintiffs in error by Hutch- 
ins on two joint and several promissory notes, dated before 
June, 1865. One of the notes was for $500 00, signed by 
both defendants as principals; the other for $800 00, signed 
by Kitchens as principal, with Humphries as security. Hum- 
phries was never served. Kitchens filed a plea under the 
Relief Laws. When the case was called for trial, counsel for 
Kitchens moved for a-continuance on account of the absence 
of Kitchens, who was too sick to attend Court, by whom he 
expected to prove the facts alleged in his plea of relief. The 
opposing counsel offered to admit the facts stated in the plea. 
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Whereupon, the Court overruled the motion. The case was 
tried on the 20th October, 1871, and a verdict and judgment 
were had by the plaintiffs against both defendants. At the 
same term of the Court Kitchens moved for a new trial, on the 
following grounds: 1st. Because the Court erred in refusing 
a continuance. 2d. Because the Court erred in allowing 
counsel for plaintiff to take a verdict and enter up judgment 
against defendants, when Humphries signed one of said notes 
as security, and was not sued as such. 3d. Because the 
Court erred in allowing verdict and judgment against defen- 
dants in the absence of any process to the declaration against 
Humphries. 4th. Because the Court erred in allowing judg- 
ment against defendants, when plaintiff’s writ showed, by the 
sheriff’s return thereon, an entry of not to be found as to 
Humphries. 5th. Because the verdict was contrary to evi- 
dence, equity and justice. 

1. The Court overruled the motion for a new trial. There 
is no evidence in the record that there was an adjourned ses- 
sion of the October Term of the Court. On the 27th day of 
November, more than a month after the trial, and, it is pre- 
sumed, after the adjournment of the Court, Kitchens made 
an affidavit before the Ordinary that he had paid one, if ndt 
both, of the notes sued on. On the 2d of December, the very 
day on which the bill of exceptions is certified by the Judge, 
Kitchens made another affidavit, that, as to the $500 00 note, 
he was only surety for Humphries. The note, as stated, is 
signed by him as principal, and no evidence was offered on 
the trial that he signed only as surety. Whether the affida- 
vits were ever submitted to the Judge of the Superior Court, 
and ifso, for what purpose, does not appear. They could 
not have been made to sustain the motion for new trial, for 
they are not applicable to any of the grounds taken. Copies 
of these affidavits are attached to the transcript of the record 
and to the copy bills of exceptions furnished the Judges of 
the Supreme Court. How they got there, it is difficult to 
say. They are not attached to the original bill of exceptions, 
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2. Was the defendant entitled to a continuance on the 
showing made? Had counsel, stated that he could not go 
safely to trial, in the absence of his client, without more, he 
would clearly have been entitled to a continuance: Code, 
3473. But the statement of the reason why he desired his 
presence, shows that it was rather as a witness than as an 
assistant in the conduct of the case, that his presence was 
needed ; and hence the offer to admit the facts, by the oppo- 
site counsel, that defendant was expected to prove, brought 
the case under section 3472 of the Code, and the continuance 
was properly denied. If the notes, or either of them, were 
paid, as alleged in the affidavit of Kitchens made November 
27th, 1871, and this fact, and that Kitchens would prove it, 
had been stated in the motion to continue, it would have 
entitled the defendant to the continuance, on amending his 
pleadings by plea of payment, unless the fact had been ad- 
mitted. 

3. Perhaps if the motion for a new trial had contained the 
facts set forth in the affidavits of November 27th and Decem- 
ber 2d, and a new trial asked for those reasons, and the affi- 
davits submitted to the Judge in support of such grounds, he 
nfight have granted the new trial. As it does not appear 
from the record that this was done, the mere embodiment of 
the affidavits in the record cannot make them a part of it, 
and they cannot be considered by this Court i in the shape in 
which they are brought before it. 

4, As to the judgment being against Humphries, who was 
not served, and who, though a surety on one of the notes, was 
sued as principal. The notes sued on are joint and several, 
and Kitchens might have been sued alone. Had Humphries 
been served, plaintiff could have stricken his name and pro- 
ceeded against Kitchens alone. There being a return of non 
est inventus as to Humphries, plaintiff was entitled to proceed 
against Kitchens: Code, 3274. True, the judgment is void 
as to Humphries, but Kitchens can take nothing by that. 

The judgment of the Court is affirmed. (See the head- 
notes.) 
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The judgment of the Supreme Court, as pronounced from 
the Bench, was arrived at with the copy bill of exceptions 
- before the Judges, when it was supposed that the affidavits 
mentioned were intended as a part of the bill of exceptions, 
and were meant to show, contrary to the transcript of the 
record, that a plea of payment had been filed, and that the 
defendant would have proved it had he been present at the 
trial. Hence the first proposition laid down by the Court. 
The Judge below, in certifying the bill of exceptions, says 
“there was no point made before the Court about the want 
of process, or want of service on Humphries.” The tran- 
script of the record shows there was process against Hum- 
phries. If there had not been, it is not clear how Kitchens 
could have taken advantage of it. 










JacoB Hiey, plaintiff in error, vs. A. J. HARTRIDGE, de- 
fendant in error. 








(By two supces.) 1, When a defendant permitted judgment to be ob- 
tained against him after the passage of the Relief Act of 1868, he has 
had his day in Court, and cannot afterwards open the judgment to let 
in the defenses provided for by that Act. 

2. When a levy was made prior to the Relief Act of 1870, but no sale 

has taken place, the plaintiff in fi. fa. is not obliged to attach his affi- 

davit of the payment of taxes to the execution, under the fifth section 
of that Act, so long as he takes no steps to force a sale. 20th Febru- 

ary, 1872. 


Relief Acts of 1868 and 1870. Conclusiveness of Judg- 
ments. Before Judge Cuark. Macon Superior Court. 
December Term, 1871. 














The opinion contains the necessary facts. 







W. A. Hawkins, for plaintiff in error. 


E11 WARREN, for defendant. 
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Carhart & Curd vs. Bivins. 


MonTGoMERY, Judge. 


This was a suit brought by the defendant in error against - 
the plaintiff jn error, on a note dated in 1861, and on which 
he obtained judgment in December, 1868 ; on which execu- 
tion issued and was levied upon the defendant’s property in 
November, 1869. No sale of the property took place, and 
after the Relief Act of 1870, defendant moved to open the 
judgment and avail himselt of the defenses under the Relief 
Act of 1868, and moved, also, to dismiss the levy, because 
no tax-affidavit had been filed by the plaintiff in execution. 
There was no attempt being made by the plaintiff in execu- 
tion to sell the property. The Court overruled defendant’s 
motion as to the Relief Act of 1868, because he had had his 
day in Court, and should have made the defense provided for 
by that Act before judgment; and, as to the motion to dis- 
miss the levy, because the levy had been made before the 
Act of 1870, and that Act only required the affidavit to be 
made in a case, like the present, where there was an attempt 
to force a sale of the property levied on. 

We think the rulings of the Court right on both points. 
The first has already been decided more than once by this 
Court. The other, we think, a correct interpretation of the 
statute. We, therefore, affirm his ruling. 


CarHart & Corp, plaintiffs in error, vs. GEoRGE W. Biv- 
IMs, defendant in error. 


(By two supces.) Where, in a suit by two persons on a debt due before 
the first of June, 1865, the proper affidavit of payment of taxes was filed, 
and on the trial before the jury the interrogatories of one of the part- 
ners were read, to the effect that he had always regularly given in and 
paid taxes on his solvent notes, and that the note sued on was solvent, 
and he had always included it in his tax-returns and paid taxes on it, 
as he believed, though he could not positively call to mind his giving 
in this particular note: 
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Held, That it was error in the Court to dismiss the case; there was suffi- 
cient evidence to carry the case to the jury, leaving them to determine 
whether or not the taxes had been duly paid, and whether or not the 
witness did not mean that he had, as one of the firm, given in this note 
and paid the taxes thereon. 27th February, 1872. 


Relief Act of 1870. Before Judge CLarkK. Sumter Su- 
perior Court. October Term, 1871. 


Carhart & Curd sued Bivins upon his note, made in 1861. 
Before trial, affidavit of payment of taxes, as required by the 
Relief Act of 1870, was filed. On the trial, Curd testified : 
“T gave in my taxes in bulk, or rather returned in bulk 
all taxable property I owned, and have regularly done so 
for each and every year from the time I first owned said note 
te the present time. I regard the paper as solvent, and have 
classed it with my solvent debts, and have always returned it 
as taxable property, and paid regularly the taxes on same, in 
bulk, with other solvent assets.” 

The Court dismissed the cause because it was not proven 


that plaintiffs had paid all taxes required of them by said 
Act of 1870. This is assigned as error. 


Hawkins & GuERRY, for plaintiff in error. 
C. T. GoopE; W. A. Hawxx1ns, for defendant. 
McCay, Judge. 


We think this case ought to have gone to the jury. There . 
was some evidence that the taxes were paid ; indeed, we think, 
had the jury found, under the evidence, that they were paid, 
we could not say that they found contrary to evidence or with- 
out evidence. The witness swears he had always included this 
note in his tax-returns, and that he had given it in every year. 
Why, as he was one of the partners, may not this have been 
the truth of the case? Perhaps he was the active partner, and 
it may have been he that always made the return and paid 
_the tax. Perjury ought not to be inferred. The witness 
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swears, very positively, that he did give in and pay the tax. 
What reason is there for saying he did not? If the jury be- 
lieve the testimony, there ought to have been a verdict in- 
stead of a non-suit. 

It is for the jury, and not the Court, to pass upon the proof 
ofthe payment of taxes. Here was some proof, and we think 
the Court erred in dismissing the case. 

Judgment reversed. 


8. D. Irvin, administrator of Bonn, plaintiff in error, vs, 
»THomas D. Speer, defendant in error. 


(By two supces.) Where A buys land from B before June, 1865, an@ 
gives his note for the purchase-money, and afterwards sells the land 
and receives payment, and his purchaser takes possession, and A is 
then sued on the note, he cannot be said to have been, at the commence- 
ment of the action, in possession of the property for the purpose of 
which the contract was entered into, even though he may not have 
made to the purchaser a deed. The case is, therefore, not with the 
15th section of the Relief Act of 1870, and the usual affidavit must be 
filed. 27th February, 1871. 


Relief Act of 1870. Before Judge CLark. Sumter Su- 
perior Court. December Term, 1871. 


For the facts see the opinion. 


Lyon, DeGRAFFENRED & Irvin; W. A. HAWK.ys, for 
plaintiff in error. 


C. T. GoonE, for defendant. 
MonTaGoMERY, Judge. 


The note, the foundation of the present suit, was given 
for lot of land number one hundred and twenty-eight, in 
the Fifteenth District of Sumter county. The defendant, 
Speer, went into possession, and continued so until he sold 
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to one Charles Bass, long before the commencement of this 
suit. Bass paid Speer for the lot and took his bond for 
titles, and has remained in possession, under that bond, 
from 1861 until recently, when he sold to his brother, and 
gave him his bond for titles. He did not make a deed, 
as Speer had made none to him; which Speer did not do, be- 
cause he had never received a deed from Bond, the plaintiff’s 
intestate. Defendant moved to dismiss the case for the want 
of an affidavit of the payment of taxes, as required by the 
Relief Act of 1870. 

Under this statement of facts, the Court decided that the 
case did not fall within the 15th section of the Relief Act of 
1870, and that the affidavit was necessary, and for want of 
which he dismissed the case. We think the Court right, and 
affirm his judgment. 


Sarau E. Lewis, administratrix, plaintiff in error, vs. J. 
R. G. Horne, defendant in error. 


(By two supces.) 1. Where a widow, asadministratrix of her husband, 
sues on a note made prior to June Ist, 1865, and offers tofprove that her- 
self and her minor children are the sole heirs of her intestate, that there 
are no creditors, and that the entire assets of the estate are less than 
the amount exempt under the homestead laws, the case should not 
be dismissed for want of the tax affidavit, under the Relief Act of 
1870. Had the proof been made, it would have brought the case with- 
in the 14th section of that Act. 

2. Where a tax-payer returns notes held by him in bulk, at what he con- 
siders them worth, and pays the taxes regularly on the gross amount so 
returaed, it is a sufficient compliance with the Act to carry the case to 
the jury. 20th February, 1872. 


Relief Act of 1870. Widows and minors. Before Judge 
CiarK. Sumter Superior Court. December, 1871. 


Mrs. Lewis, as administratrix of her husband, sued Horne 
upon his note, made in 1861. She filed an affidavit as to 
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payment of taxes on the note, and Horne filed his counter- 
affidavit. She proposed to prove that she and her minor 
children were the sole heirs of her husband, that the estate 
owed no debts, and all its assets belonged to her and her 
children, and all were worth less than $3,000 00, the sum 
exempt from sale under the homestead law; and contended 
that this case was excepted from the operations of the Relief 
Act of 1870. The Court ruled that said evidence would not 
except the case from the operation of said Act. Her agent 
then swore that, ever since she was administratrix, he gave in 
this note, with others, in bulk, at about $1,500 00, for taxa- 
tion, till 1870, when he gave them in at $100 00, part, say 
$1,000 00, having been sued and payment being pleaded be- 
fore 1870. He did not remember giving in this identical 
note, but gave in all the claims, in bulk, at what he thought 
them worth. 

The Court dismissed the cause because this was not suffi- 
cient proof of the payment of taxes. 


Hawkins & GuERRY, for plaintiff in error. 
W. A. Hawk1ns, for defendant. 


MonTGOMERY, Judge. 


This case comes up under the Relief Act of 1870—the 
suit being upon a note made prior to June, 1865, by the 
defendant in error. 

An affidavit of the payment of taxes was filed, and the 
fact of such payment controverted by defendant. The pay- 
ment of the tax was shown by the testimony of the agent of 
the plaintiff, in whose hands the note sued on, with others 
belonging to the estate, had been placed. He testified that 
he had regularly returned all of the notes for taxes at a gross 
amount, which he thought their value, and paid the taxes on 
such amount. The Court held the proof insufficient. In 
this, we think, the Court erred. 
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1. It is not necessary that the owner of a debt should re- 
turn it at more than its fair market value: R. Code, sec. 801. 
And where such return is regularly made and the taxes paid, 
it sustains the affidavit required by the Relief Act of 1870. 
The fact that the debt is valued, with other debts, at a gross 
amount, and the whole thus returned can make no difference, 
provided the value placed upon them is what the person 
making the returns believes to be their fair market value. 

2. The fourteenth section of the Relief Act of 1870 pro- 
vided, that “nothing in this Act shall be so construed as to 
affect any claim due any widow or minor,” ete. The facts 
offered to be proven by the administratrix would have clearly 
shown, if proved, that the sum sued for was a claim due a 
widow and minors. The Court should have allowed the 
proof. 

Judgment reversed. 


Wiiui1aAM Ezzarp, plaintiff in error, vs. Joon R. WoRRILL 
et al., defendants in error. 


(By two supces.) Where an accommodation indorser on a note made 
prior to June, 1865, has been compelled, by judgment, since that time, 
to pay the same or any part thereof, and sues the maker, securities and 
prior indorser, to recover the amount so paid by him, he is-not obliged 
to file the affidavit of the payment of the taxes required by the Relie¢ 
Act of 1870. The debt to him did not exist until the payment of the 
judgment by him. 27th February, 1872. 


Indorsers. Relief Act of 1870. Before Judge CLARK. 
Sumter Superior Court. December, 1871. 


The facts are in the opinion. 


C. T. Goong, for plaintiff in error. 


W. A. Hawxtns, for defendants. 


VoL, xutv.~-42, 
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MonTGOMERY, Judge. 


In 1862, John R. Worrill, with E. H. Worrill as surety, 
made his note for about $1,600, payable to N. J. Hammond, 
as guardian, or bearer, on which the other defendant was in- 
dorser. After his indorsement, Ezzard put his name on it 
as an accommodation indorser. 

In 1869, Hammond obtained judgment against Ezzard in 
Fulton Superior Court, of the pendency of which suit the 
prior indorser, surety and maker were notified and requested 
to defend the same. Ezzard was compelled to pay off the 
judgment, and the present suit is brought to reimburse him- 
self for the amount thus paid. Defendants moved to dismiss 
the suit for failure to file the tax affidavit required by the 
Relief Law of 1870. The Court granted the motion. We 
think the Court erred. 

An accommodation indorser is considered merely as a sure- 
ty: Code, 2123. Payment by him entitles him to proceed 
immediately against his principal: Code, 2134. If the pay- 
ment was made under judgment, the amount of the judgment 
is conclusive against the principal: Code, 2135. 

A surety cannot call on his principal until he has actually 
paid the money, and then only for the amount paid by him. 
Powell vs. Smith, 8 Johns., 249; Bonney vs. Seeley, 2 Wen- 
dell, 481. Hence, no debt is owing to the surety by the 
principal until the former has paid the original creditor, and 
not then on the note, but on the implied asswmpsit raised by 
the law. Powell vs. Smith, udi. supra. 

This did not occur in the present case until 1869. Hence, 
wwe reverse the judgment below. 
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GrorGe P. Tuomas & Company eé¢ al., plaintiffs in error, 
vs. G. W. SToKEs, administrator, defendant in error. 


(By two supces.) 1. When a Judge of the Superior Court, in the exer- 
cise of his discretion, grants or refuses an injunction, this Court will 
not interfere, unless such discretion has been manifestly abused. 

2. Under special circumstances, the Court waived copies of the bill of 
exceptions and briefs. (R.) 20th February, 1872. 


Administrators. Injunctions. Before Judge CLARK. 
Chambers. Sumter county. January, 1872. 


For the facts upon which the injunction complained of was 
granted, see the opinion. The cross-bill was to enjoin the 
administrator from selling the personalty, under the order of 
the Ordinary. 

(The cause here was at the heel of the circuit, and unex- 
pectedly reached. Counsel for plaintiff in error was absent, 
but other counsel proposed to represent him, if the Court 
would waive copies of the bill of exceptions and briefs being 
furnished them. ‘This was objected to by opposing counsel, 
but was allowed.) 


N. A. Samira, by Z. D. Harrison and R. H. Cuark, for 
plaintiffs in error. 


P. Cook; W. A. Hawxrns, for defendant. 
MonTGoMERY, Judge. 


Thomas & Company and others, judgment creditors of the 
intestate, being enjoined by a mortgage creditor from levying 
on the land of the estate, threatened to levy on the person- 
alty, consisting of mules, farming implements, corn, cotton, 
etc. The administrator filed his bill to enjoin these and 
other creditors, and stating he had applied for leave to sell 
the personalty, and prayed, when sold, the money might be 
brought into Court and distributed, under the direction of 
the Chancellor, alleging the insolvency of the estate, and that 
the claims were conflicting. Among the claims set up, as 
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conflicting with the judgment creditors, were liens upon the 
crops and mules for advances by factors, for more than 
$6,000 00 : $3,500 00, allowed the widow for year’s support ; 
an unknown amount of laborer’s wages, an overseer’s claim, 
in suit, as a preferred debt for $1,300 00; other overseer’s 
claims of $300 00 and upwards ; physician’s bill for atten- 
dance in last sickness, homestead for minor children, and a 
tax execution against his intestate, as surety for the tax col- 
lector, for $8,000 00, which had been levied on the house 
and lot of intestate in Americus. The value of the person- 
alty, added to that of the house and lot in Americus, (valued 
at $3,000 00,) against levying on which the judgment cred- 
itors had not been enjoined, amounted to, by estimate, 
$14,575 00. 

The mortgaged realty consisted of two plantations in Lee 
county, valued at $18,800 00, The injunction sought by the 
administrator is resisted, on the ground that, after allowing 
for all of these claims, there is still over $1,000 00 worth of 
personalty, subject to the judgment creditors. The argument 
of counsel is as follows: 

“ The bill states that Robinson & Company claim $1,750 00, 
as a crop lien, and that Collins & Son claim a lien on the 
crop and mules for $4,467 00, and that Mrs. Oliver claims 
$3,000 00, as set apart for her year’s support. The above 
amounts, (including certain judgments mentioned in a pre- 
vious part of the argument, not quoted,) exclusive of interest 
and costs, and the United States Court judgments make the 
sum of $13,473 77. The estimate in the bill of the personal 
property is $11,575 00. Add to this the value of the city 
property in Americus, $3,000 00, as stated in the bill, and 
the assets of the estate, exclusive of the land in Lee, amount 
to $14,575 00, estimating the corn at eighty cents per bushel. 
The only other claim which can come for a share of this 
fund is the claim of Dr. Hawkins, for attention in the last 
sickness of Mr. Oliver, and this is not stated, but the whole 
amount of his bill will not make the surplus, $1,101 03.” 
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“ Besides, the real estate in Lee is valued at $18,800 00, on 
which Mr. Hondlett claims a lien of $6,000 00, which he 
insists shall take precedence of the liens above set forth, and 
which are older than his mortgage.” 

It will be perceived that counsel omit, in his reckoning, 
the overseer’s suit for $1,300 00, another overseer’s claim for 
$300 00, other overseer’s claims, amount not stated, labo- 
rers’ wages, of an unascertained amount, the homestead of 
the children for $1,000 00, in gold, of personalty, and the 
tax execution for $8,000 00, levied on the property in Amer- 
icus, and for which the property of the surety is bound from 
the date of the bond. Code, 915. Besides, this is putting the 
years’ support allowed to the widow at $500 00 less than sta- 
ted in the bill. It is said that there is no allegation in the 
bill that the tax collector is insolvent. The best indication 
that the administrator can have that he will have to pay the 
tax execution, is the levy on the property of the estate. 

As to the land, the mortgage on that is for $20,000 00, 
$6000 00 of which are claimed as a debt preferred over all 
others; the claim of dower is also set up by the bill, amount- 
ing to one-third of all the real estate, including the residence 
in Americus, besides homestead for the ‘minors amounting to 
$2,000 00 more in gold. When all these items, omitted by 
counsel in his estimate, are taken into view, it will be per- 
ceived that, instead of the administrator having any surplus 
of personalty on hand, supposing these various preferred 
claims established, the estate, even including the land, will 
fall short of satisfying them, leaving the general creditor 
without assets out of which to satisfy his claim. It is diffi- 
cult to imagine a case presenting more complication and em- 
barrassment to the administrator, and it well entitles him to 
the interposition of a Court of equity: Code, 3089. 

And the Chancellor having exercised his discretion in gran- 
ting the injunction asked for by the administrator, and in 
refusing that asked by the defendants in their cross-bill, and 
the facts showing that there has been no abuse of that dis- 
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cretion, under a well known rule of this Court, we affirm 
the judgment. 
Judgment affirmed. 


S. S. Boonsr, administrator, plaintiff in error, vs. A. and W. 
MoreaNn, defendants in error. 


A judgment of a Judge of the Superior Court overruling a demurrer to a 
bill is not a proper subject matter for the consideration of this Court 
in a bill of exceptions brought here under the provisions of the Act of 
October 29th, 1870. 


Equity Practice. Parties. Bill of Exceptions. Before 
Judge CLARK. Chambers. Sumter County. February, 
1872. 


A. and W. Morgan, sons of Hardy Morgan, upon the 
averments stated in the bill, asked that Boone, as adminis- 
trator of Jackson, be enjoined from selling said land as the 
property of Jackson, and that he be compelled to make a 
conveyance thereof to Mrs. Daniels, formerly widow of Jack- 
son. A demurrer to the bill was overruled and the injunc- 
tion was granted. This is assigned as error. 


E.am & Hawkins, for plaintiffs in error. 


W. A. Hawxrns, for defendant. 


MontTGomMERY, Judge. 


This bill was filed by the defendants in error against the 
plaintiff in error, alleging that plaintiff in error, as adminis- 
trator, had sold the reversionary interest of the estate in the 
dower of intestate’s widow; that it had been bid in by the 
widow for $2,000 00; that the father of complainants desiring 
to purchase the property applied to the administrator to know 
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if the widow’s title was good; that he said it was, as the 
widow had an interest in the estate of more than two thou- 
sand dollars; that the father, Hardy Morgan, then bought ; 
that the administrator did not make titles to the widow and 
he is now threatening to sell the land as the property of the 
estate. It nowhere appears what interest the complainants 
have in the land, except that their said father “ being desi- 
rous of advancing to orators an amount of property, sought 
Mrs. Daniel (the former widow, who had married a second 
time,) to purchase the said land for the said purpose.” 
Whether the titles were ever made to them or not the bill 
does not disclose. It purports to have attached to it a copy 
of the bond for titles and the deed, but no such papers are 
attached. 

The bill further shows that Hardy Morgan made the pur- 
chase “and entered into possession of said land and prop- 
erty; and your orators further show that William Morgan 
is the owner of the lands that belonged to said estate, and they 
are now owning and using the entire plantation, except six 
or seven hundred acres, under the purchase aforesaid, and the 
latter purchase made by orator, William H.” The prayer is 
that the administrator be decreed to make a title to the widow 
and that he be enjoined from selling. 

1. Upon the whole, we think the allegations in the bill 
somewhat too meager and indefinite to warrant the injunction 
granted, and that Hardy Morgan and Mrs. Daniels should 
be parties complainant to the bill, or such facts be alleged as 
will show that they have no further interest in the matter. 
If the widow has made a warrantee title to Hardy Morgan, 
she is certainly interested in having the titles made perfect, 
and Hardy Morgan, for aught that appears in the bill, is still 
the holder of the legal title. All this, however, is proper 
subject-matter of amendment.’ 

2. The Act of October 29th, 1870, entitled “an Act to 
prescribe the practice in cases of injunctions and other ex- 
traordinary remedies in equity, and the manner of taking 
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judgments on the same to the Supreme Court,” makes no 
provision for this Court to review judgments on demurrer. 
Judgment reversed so far as the injunction was granted. 


D. A. Cocuran et al., plaintiffs in error, vs, C. H. Srrone, 
for use, etc., defendant in error. 


(By Two Jupces.)—1. A written contract for payment of specifics not 
containing operative words of transfer is assignable so as to vest the 
title in the assignee, who may sue on it in his own name, under Re- 
vised Code, section 2218. 

2. A written assignment “ for value received ’’ indorsed on such an in- 
strument, the instrument not being a promissory note or bill of ex- 
change, does not make the assignor liable as indorsee or guarantor of 
the instrument; hence he cannot be sued in the same action with the 
maker. 

8. Where such an instrument is assigned to A who, in turn, assigns it to 
be B, and, by some means, it again comes into the hands of A, he 
cannot sue on it in his own name for use of last assignee. 

4. Where a contract is for the payment of thirty-five bales of cotton, 
‘the above mentioned cotton to be paid out of the cotton, to be paid 
by S. D. Bridgeman to the said Cochran, under written contract be- 
tween them, bearing date 22d instant, and nowin the hands of D. A. 
Cochran, and subject to the. same liens and contingencies,’’ it is im- 
possible for this Court to construe the contract sued on, in the absence 
of that between Cochran & Bridgeman. 27th February, 1872. 


Parties to Suits. Transfer of Contract for Specifics. Be- 
fore Judge HarreELL. Terrell Superior Court. May Term, 
1871. 


C. H. Strong sued, for the use of A. C. Schaeffer & Compa- 
ny, Cochran as maker and King as indorser of the instrument 
copied in the opinion. Defendant contended that King was 
not liable on his said indorsement, and that suit on said pa- 
per could only be brought by King for the use of the party 
having the beneficial interest in the paper. The Court ruled 
against these positions. Defendants then sought to prove 
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that Bridgeman failed and never paid Cochran any of the 
cotton alluded to in said paper. The Court ruled out that 
testimony. Plaintiff had judgment against both defendants. 
Said rulings are assigned as error. 


C. B. Wooten, for plaintiffs in error. 


F. M. Harper; Guenn & Son; CiarK & Goss, for 
defendant. 


MonTGomeEry, Judge. 


The defendant in error sued Cochran and Benjamin King 
upon an agreement made by Cochran, whereby he promised 
to pay King thirty-five bales of cotton for an half interest in 
a plantation, the payment to be made out of certain cotton 
“to be paid by 8. D. Bridgeman to the said Cochran, under 
written contract between them, bearing date 22d instant, and 
now in the hands of said D. A. Cochran, and subject to the 
same liens and contingencies.” No copy of this last named 
agreement accompanied the record. The instrument sued on 
was indorsed— 

“ For value received, I transfer the within bond to Cicero 
H. Strong, March 22d, 1867. B. G. Kine.” 

“For value received, I transfer the within bond to Adol- 
phus C. Schaeffer & Co., of New York, August Ist, 1867. 

C. H. Srrone.” 

There were no operative words of transfer in the instru- 
ment. The judgment of this Court, as pronounced from the 
Bench, was as appears in the head notes. 

Upon reflection and further examination, I am led to doubt 
the correctness of the second proposition as above laid down 
by the Court. The doubt is founded on the following au- 
thorities: Code, section 2731 to 2735, inclusive, and section 
2740; Clayton vs. Bussey & Ferrer, 30 Ga. R., 946; Sey- 
more vs. Van Slyck, 8 Wendell, p. 421, and authorities there 
cited. Jones vs. Tales, 4 Mass., 235; Sawyer vs. Stimpson, 
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8 Ill., 260 ; Story on Promissory Notes, secs. 128, 129 and 
notes ; Chitty on Bills, 159 and notes, 

The judgment of the Court below being necessarily re- 
versed upon the other points in the case, nothing further need 
be said on the proposition now doubted. See Southern Bank 
of Georgia vs. Mechanics Savings Bank, 27 Ga., 256, pt. [2.] 

Judgment reversed. 


L. L. Harrison, plaintiff in error, vs. Joan H. Hatcuer, 
trustee, defendant in error. 


(By two supces.) 1. The proper practice in preparing a motion fora 
new trial is, that all the rulings of the Court complained of during the 
trial, as well as the charges, and refusals to charge, of the Judge, shall 
appear distinctly in the motion, and be affirmatively recognized by the 
Court as true. But if such motion be made in writing, and notice 
thereof be given to the opposite party, and no rule nisi be granted, but 
it appear simply that the motion is argued and overruled, this Court 
will presume that the hearing was on a demurrer to the motion, in 
which the facts stated in the motion were admitted to be true. 

2. Where A makes a deed to B for the purpose of defrauding the cred- 
itors of A, but retains possession of the land, and B brings ejectment, 
A may, by way of defense, set up the fraud under the rule, in pari de- 
licto potior est conditio possidentis. 

8. In such a case, grantees holding under a deed of gift from B, ex- 
pressed to be for $5 00, and for love and affection, stand in the same 
condition as their grantor, and are volunteers. 

4. Declarations of one in possession of land, that the land is his, are 
admissible to show adverse possession, but not for any other purpose. 

5. Where written requests to charge the jury are presented to the Judge, 
which are pertinent and legal charges in the case, as presented by the 
facts in evidence, and on material issues, which are refused by the 
Judge, a new trial ought to be granted, even if the verdict of the jury 
may be sustained, under the evidence, upon other issues in the case 
not covered by the requests to charge. 

6. When, in an action of ejectment, it appear that both parties claim ti- 
tle from the same person, it is not necessary to show title further back 
than to the common grantor. 

7. A trustee fora woman during her life, with directions to convey to 





ATLANTA, JANUARY TERM, 1872. 639 


Harrison vs. Hatcher. 


her children at her death, may sustain an action against an adverse 
holder to recover the possession after the death of the mother. 

8. When it was agreed that original deeds might be used in the argument 
of a motion for a new trial, and to the copy of the parol evidence va- 
rious copy deeds were appended and sent up by the Clerk as part of 
the brief of the evidence, and the bill of exceptions contained no men- 
tion of such deeds, except that deeds, copies of which are attached to 
the brief of evidence, were read in evidence, this Court refused to dis- 
miss the cause, because said copies were not certified to be copies of 
said originals. The Court said they would presume that tobeso. (R. 
See end of Report. ) 27th February, 1872. 


Ejectment. Evidence. Fraudulent conveyances. Say- 
ings of party in possession. Practice in Superior and Su- 
preme Courts. Presumptions. Before Judge HARRELL. 
Quitman Superior Court. May Term, 1871. 


This was ejectment by Doe, upon the demises of John W. 
Hatcher, as trustee for his named children and of Bird W. 
Tarver against Roe, casual ejector, and L. L. Harrison, tenant, 
for land in said county. It was begun on the 12th of Octo- 


ber, 1869. The defendant pleaded not guilty, and a pre- 
scriptive right by seven years’ adverse possession before the 
beginning of the suit. 

Plaintiff traced title from the State to one West, in 1836, 
and read a deed from said L. L. Harrison to Joel Butler, 
made in March, 1838 ; a deed from said West to said Butler; 
made in May, 1838; a deed from Butler, made in February, 
1855, to Jones, as trustee for Mrs. Martha Harrison and her 
children, free from the control or liabilities of her husband, 
L. L. Harrison, for her separate use, during her life, and at 
her death “said land to be conveyed to her children, share 
and share alike.” He then put in evidence a petition by one 
Hyde, reciting that he married one of defendant’s daughters ; 
that Jones died without executing the trust aforesaid, and a 
prayer that said Hatcher be appointed trustee in lieu of said 
Jones, and an order of the Court, made in October, 1866, 
appointing Hatcher accordingly. 

Hyde testified, that in 1858 and 1865, defendant told him 
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that the lot was not his, but his children’s, (but subsequently 
said it was his own,) and that defendant had been in posses- 
sion thereof ever since Mrs. Harrison’s death. The Court 
overruled a motion for non-suit. It was shown that she died 
in 1856 or 1857. It was shown that her children, the cestui 
que trusts, were alive. It was shown that L. L. Harrison 
gave in said lot for taxes in 1864, 1866 and 1867, the first 
two years as guardian for his children, and the last as their 
agent. 

Defendant testified, that he purchased said land from West, 
and paid him for it $1,500 00; took immediate possession of 
it, and remained in possession ever since, claiming it as his own, 
(and no one had ever paid him a cent for it ;) that he had, all the 
while, been embarrassed, and gave in the land as his chil- 
dren’s only to conceal from his creditors that it was his; he 
was never the guardian or agent of his children. He said, he 
meant by no one had ever paid him a cent for it, that Butler 
never paid him anything for it. The Court then ruled out the 
evidence above, in brackets. He further swore that when he 
bought the land from West, he, West and Butler agreed that 
Butler should hold the land for him. The Court here ruled 
out the testimony as to his buying it from West, and paying 
him $1,500 00 therefor. It was then shown that defendant 
took possession of the premises, from West, between 1834 
and 1838, and had been in possession ever since, and that 
Butler was defendant’s father-in-law, and frequently said that 
Harrison paid for the land, and that he held the title to keep 
it from being sold for Harrison’s debts. 

Counsel asked the witness if, in 1854, Butler did not get 
mad with Harrison and say he would have nothing more to 
do with him. The Court would not allow the witness to an- 
swer, and remarked, in the hearing of the jury, that Butler 
made the deed, and it was immaterial why he did it. Butler 
was never in possession of the land. 

Defendant’s counsel requested the Court to charge the jury 
as follows: 
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1st. If Harrison paid for the land and the title was made 
to Butler without his paying anything for it, Butler holds 
for Harrison and plaintiff cannot recover. 2d. If Harrison 
paid the purchase-money for the lots and: the deed was made 
to Butler to defraud Harrison’s creditors, and Harrison re- 
mained in possession, the transaction was fraudulent, and 
Harrison cannot be ousted, even if the party holds the paper 
title, as a Court will not aida party to a fraud to assert 
rights against the other party, and will not disturb the pos- 
session. 3d. If Harrison made the deed to Butler for a con- 
sideration and remained in possession ever since 1838, the 
jury might infer fraud, and if they believed the deed was 
fraudulent the plaintiff could not recover. 4th. Plaintiffs 
being volunteers and not purchasers, are in no better condi- 
tion than Butler, and if Butler participated in the fraud 
upon Harrison’s creditors, plaintiffs can not recover. There 
were several other requests of like purport. The Court re- 
fused to give any of them in charge to the jury. What he 
charged does not appear. The jury found for the plaintiff. 

Defendant’s counsel moved for a new trial upon the grounds 
that the Court erred in ruling out said evidence of defendant ; 
in refusing to charge as requested ; in ruling out the fact that 
defendant, while in possession, claimed the land as his own, 
and because the verdict was contrary to law, ete. The Court 
refused a new trial, and error is assigned on said points and 
others immaterial here. | 

When the copy of the oral evidence was made up it was 
recited that plaintiffs “read various deeds to the land in dis- 
pute,” and “ that the originals shall be used without copy- 
ing for the purpose of their motion in the Court below.” 
The bill of exceptions did not contain a copy of said deeds, 
but simply said the evidence “ embraced in a motion for new 
trial, and the deeds, copies of which, and other papers at- 
tached to said brief, were offered and submitted to the jury.” 
To the brief of evidence as sent up were attached copies of 
the deeds before mentioned. When the cause was called for 
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trial here, counsel for defendant in error moved to dismiss it, 
because it did not appear affirmatively that such copies were 
copies of the deeds psed on the trial. The Court overruled 
the motion, saying would presume that they were copies of 
those used below. 


A. Hoop, by Krppo0, for plaintiff in error. 


Joun T, CLARK, for defendant. 


McCay, Judge. 


1. It would be far better, and oft-times would relieve this 
Court from embarrassment, if it were always made distinctly 
to appear in the record on a motion for a new trial, that the 
grounds taken are or are not true. A motion is sometimes 
made and overruled, and it is impossible for this Court to say 
whether it was overruled because the Judge was satisfied 
there was no error in his ruling, or because he did not rule 
as stated. In this case we have had some difficulty in get- 
ting at the truth in this very particular. But, after much 
consideration, we have concluded that as this was a motion, 
not a rule nisi, and was overruled, it is fair to treat the 
judgment of the Court overruling the motion, as in the na- 
ture of a judgment sustaining a demurrer to the motion and 
assuming as true all the facts stated in the motion. 

2. On looking into the cases upon this subject, we are sat- 
isfied that the rule in pari delicto applies to the condition of 
a defendant in a suit, even though he sets up his own fraud. 
He is in possession, and the Courts will not aid the other 
party to get possession under a fraudulent deed. They will 
even permit the defendant to say the deed, under which the 
plaintiff claims, is a fraud—the result of evil practices be- 
tween him and me—and if this be made out by the proof, 
the plaintiff cannot recover: 16 Ga. R., 416; 20th, 600; 
19th, 290; 22d, 431; 9th, 158; 11th, 547; 3d, 176, 182, 
183; 2 Stewart’s Ala. R., 192. And this same rule applies 
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as well to the parties as to those claiming under them, either 
as volunteers, or as purchasers with notice. 

3. The deed, by Butler to the children of Harrison, though 
it expresses a money consideration of $8 00, is, yet, upon the 
very face of it, only a voluntary deed, and based on love and 
affection. The $5 00 is only nominal, and was introduced 
into such deeds to bring them within the statute of uses as 
deeds of bargain and sale, which imply a money considera- 
tion of some sort. 

4. The declarations of Harrison, as to the character of his 
own possession, were properly admitted for the purpose of 
showing that he was holding adversely to the plaintiffs; not 
to show title, but merely to explain the nature of his posses- 
sion: 18 Ga. R., 573; 19th, 167; Code, sec. 3721. 

5. We are clear that the Judge erred in his charge, and 
in his refusals to charge, on the question of the right of the 
defendant to set up his own fraudulent conduct. As we have 
said before, (in second head note) as he was the defendant, and 
the plaintiffe were seeking the aid of the Courts to consummate 
the fraud, to make it effective, the defendant may defeat the 
action by showing the fraud. This was one of the principal 
issues in this case, and, though the verdict of the jury may, as 
we shall presently show, be sustained on other grounds, yet, as 
perhaps the jury would have found differently, had the law 
in this branch of the subject been properly given, we are 
compelled, under the rules of law, to grant a new trial. 

As we have said, we think the verdict of the jury can be sus- 
tained, even though the rule be admitted in full, that Harri- 
son may show his own fraud. The frequent admission by 
Harrison that it was his children’s land, and the deed from 
Butler to them, as well as Harrison’s acts in giving the land 
in for taxes, as the. property of his children, are all facts of 
considerable weight, going to show that the deed from Butler 
to the children was by Harrison’s direction or acquiescence, 
and was done as a bounty to the children, and not as a part 
of the original fraud. It does not appear that the passing 
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of the title to the children was part of the original plan, or 
that it was at all necessary to perfect it. If Harrison direc- 
ted it, or acquiesced in it, as a compliance, by Butler, with 
the implied understanding between them, at the time of the 
original fraud ; that, when the storm blew over, he was again 
to have the land, and it was the free bounty of Harrison to his 
children, and not a mere additional device to keep it out of 
the way of his creditors, he is bound by it. There is evi- 
dence in the record to justify this, and had the Judge given 
the law correctly in the other points, we incline to think the 
verdiet of the jury sustainable on this ground. But, as it 
was not demanded and required by the evidence, we think a 
new trial ought to be granted, that the true merits of the 
case, in all its phases, may go to the jury and be passed upon. 

6. Nothing is better settled than that a plaintiff is not, in 
the first instance, bound in an action of ejectment to show 
title further back than the defendant. He is estopped, by 
his deed, from denying that he had title. This rule made 
the refusal to non-suit proper, as, in any event, the plaintiff 
had a prima facie right to recover one of the lots, since he 
had Harrison’s deed to it. 

7. The duties of the trustee are not fully performed until 
he turns the property of the trust over to the beneficiaries, 
dividing it among them as required by the deed of trust. 
Indeed, we incline to think that, as against everybody but 
the beneficiaries, he has a right to sue for any cause of ac- 
tion occurring during the existence of the trust. 

Judgment reversed. 
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J. K. Evans e¢¢ al., plaintiffs in error, vs. J. P. and W. C. 
Batrrp, defendants in error. 










(By two supcrEs.)—1. Where in ejectment plaintiff shews title from the 
State to himself, and defendant relies on adverse possession under 
color of title, it is competent for plaintiff to show, in rebuttal, infancy 
on the part of one of his grantors, even after the evidence has closed 
and argument commenced, if the existence of such fact then come to 
his knowledge for the first time. 

2. When a party claims adversely it is not necessary for him to shew that 

he went into possession bona fide. This will be presumed until the 

contrary appears. 27th February, 1872. 




















Ejectment. Presumption. Infancy. Before Judge Har- 
RELL. Terrell Superior Court. May Term, 1871. 






This was ejectment by Doe upon the several demises of 
Joshua K. Evans, Alexander Holmes and Thomas Holmes, 
It was begun in December, 1869. Plaintiff read in evidence 
a grant from the State to Alexander Holmes, traced title from 
Holmes to Henrietta V. Hart, read in evidence a deed from 
her to Eugene N. Hart, made the 9th of March, 1858, and 
a deed from him to Evans, dated the 7th of August, 1866. 
With evidence as to mesne profits, etc., plaintiff closed. 

Defendants relied upon a prescriptive right (seven years’ 
possession) to the premises. They read in evidence a sheriff’s 
deed made in November, 1860, without the fi. fa. under 
which the sale was made. This was objected to, but the 
Court ruled that the fi. fa. was not necessary where defend- 
ants were only showing color of title. It was shown that 
defendant’s possession, under said sheriff’s deed, had been con- 
tinuous since the date of said sheriff’s deed. 

After plaintiff’s counsel had opened the argument to the 
jury, he stated to the Court that he had just learned that 
Eugene N. Hart was a minor until 1865, and proposed to 
amend by laying a demise in Hart’s name, and to prove his 
infancy as aforesaid. The Judge said that such amendment 
would do no good, as he had shown title out of Hart and re- 
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fused then to allow said proof of infancy. The amendment 
was not made. 

In argument, plaintiff’s counsel requested the Court to 
charge the jury that defendant’s prescription was bad unless 
they held possession bona fide. Hedid notso charge. When 
his charge was ended, his attention was called to the failure 
to charge as requested, to which he replied that the request 
was not in writing, and did not so charge. He charged that 
the fi. fa. was not necessary evidence as a basis of color of 
title. The jury found for defendant. A motion for new 
trial was made upon the grounds that the Court had erred in 
the several rulings, charge and refusal to charge. He refused 
a new trial, and that is assigned as error. 


Vason & Davis, by C. B. Wooten, for plaintiffs in error. 
F. M. Harper, by Clark & Goss, for defendants. 


MontTcGomMERY, Judge. 


The plaintiffs brought ejectment against the defendants 
and showed complete title in himself from the State. One 
of the links in the chain of his title was a deed from one 
Hart to Joshua Evans, lessor of the plaintiff. Defendants 
claimed by adverse possession, and offered in evidence a deed 
from the sheriff to themselves, dated in November, 1860, 
which recited that the land had been sold as the property of 
one Sutton, whose name did not appear in the plaintiff’s chain 
of title. Both sides having closed, the argument commenced, 
during which the plaintiff moved to withdraw the case from 
the jury, and to introduce evidence that Hart was a minor 
up to 1865, in rebuttal of defendant’s claim by prescriptive 
‘title, stating that this evidence had just come to his knowl- 
edge. The Court refused to permit him todo so. The ar- 
gument proceeded, and at its close plaintiff requested the 
Court to charge the jury, in substance, that unless the evi- 
-dence showed that the defendants went into possession bona 
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fide they could not claim by prescriptive title. The Court 
refused the charge. We think the Court should have ad- 
mitted the evidence of the infancy of Hart, but that he was 
right in refusing the eharge requested. If Hart’s infancy 
was of sufficient duration, while the title was in him, to pre- 
sent the completion of the statutory bar, (as it was from the 
evidence, the deed to him being dated March 9th, 1858, and 
the deed from him being dated August 7th, 1866,) then his 
infancy was a complete reply to the adverse claim of the de- 
fendant, subject, of course, to any proof in rebuttal that the 
latter might be able to make. And the record shows no 
laches on the part of plaintiff in not obtaining knowledge of 
Hart’s infancy before the trial. 
Judgment reversed. 


J. E. Loyuess, plaintiff in error, vs. HopGEs BroTHers, 
defendants in error. 


(By two supces.) When a garnishee had answered that he was not in- 
debted to and had no effects of the defendant, and there was a traverse 
of his answer, and the plaintiff proved that the defendant had left with 
the garnishee a large box, for safe keeping only, the garnishee de- 
clining to be responsible for it, but permitting him to leave it in his 
store-house ; that it was there at the time of the service of the garnish- 
ment, had been removed since, with the permission of the garnishee, 
by the defendant, and that it contained $200 00 worth of goods: 

Held, That a verdict for the plaintiff, for the value of the goods, was 
sustained by the evidence. 27th February, 1872. 


Bailment. Garnishment. Before Judge HARRELL. Ter- 
rell Superior Court. May Term, 1871. 


Hodges Brothers had a claim against one Mann, and gar- 
nisheed Loyless. He answered that he neither owed Mann 
anything, nor had any property or effects of his in his hands 
when he was garnisheed. This answer was traversed. On 
the trial, Loyless swore that he had a store, which he con- 
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trolled exclusively, and that, by his:permission, Mann left in 
it a box nailed up, the contents of which he did not know; 
that when Mann put them there, he told Mann that he would 
not be responsible for them in any way. They were there 
when he was garnisheed, and he allowed Mann to take them 
away. It was shown that the box contained goods worth 
$200 00, and that Hodges Brothers’ judgment against Mann 
was for more than $200 00. The Court charged the jury 
that, if said goods were in the store which Loyless controlled 
when he was garnisheed, and he permitted Mann to take 
them away, Loyless was liable to plaintiff for their value. 
The jury found accordingly. A new trial was moved for, 
upon the ground that said charge was wrong. Its refusal is 
assigned as error. 
















F. M. Harper; CiarKx &.Goss, for plaintiff in error. 








L. C. Horie; C. B. Wooren, for defendant. 


McCay, Judge. 






Our law, Code, section 3226, requires the garnishee to an- 
swer what he is indebted to the defendant, or what effects of 
his he has in hand, or had at the service of the summons, 
Was not this box and its contents in store with the garnishee. 
True, he held it without risk, but it was none the less in his 
charge. He would have been liable for gross neglect, had 
any damage come to it. There are, it is true, some cases 
where sealed and unbroken packages, left as this was, have 
been held not to make the holder subject to garnishment. 
But it will be found that they turn mainly on the special law 
of the State, or on the fact that it did not appear that the 
package had any actual value. Here the clerk of the gar- 
nishee testifies, that the box contained goods, and that they 
were worth $200 00. 

We see nothing to justify us in saying that there were not 
“effects” of the defendant in the hands of the garnishee. 
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They were in his custody—in his possession, as the will of 
the owner, and the verdict of the jury was right. The goods 
were turned over to the defendant by the garnishee, at his 
own risk, after the service of the summons. 

Judgment affirmed. 







James A. ALLISON, administrator, plaintiff in error, vs. 
Henry R. THomas, executor, e¢ al., defendant in error. 






(By two supGes.) 1. It is necessary for an administrator to file the tax 
affidavit required by Act of 1870, even though there are no debts, and 
a widow and minor are interested with others in the estate. 

2. Every presumption will be made in favor of the constitutionality of an 
Act of a State Legislature. Where this Court has decided an Act of 
the Legislature constitutional, under which decision many private 
tights have been settled, and to disturb which might unsettle many 
others, and perhaps prove a great hardship to the plaintiffs in those 
cases already adjudicated, the doctrine of stare decisis applies. 27th 
February, 1872. 


Relief Acts of 1870. Constitutional Law. Before Judge 
HarreEvL. Randolph Superior Court. May Term, 1871. 













Allison, as administrator of Key, sued Thomas, as execu- 
tor of J. W. Thomas, and Douglass, as security, upon their 
promissory note made in 1860. No defense was filed. But 
plaintiff had filed no affidavit of having paid the taxes on the 
debt, as required by the Relief Act of 1870. To excuse him- 
self, he proposed to prove that Key’s estate owed nothing, 
and that two of his heirs-at-law were his widow and a minor, 
and contended that if the Acts were constitutional, which he 
denied, his case was excepted by its 14th section. The Court 
dismissed the cause for want of said affidavit. That is as- 
signed as error on said grounds, 















Hoop & Kippoo, for plaintiff in error. 






E. L. Doveuass; C. B. Wooten, for defendant. 
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MonTGOMERY, Judge. 


The Court below dismissed this case for want of the tax 
affidavit required by the Relief Act of 1870, the suit being 
upon a note made before June, 1865. The plaintiff offered 
to show that the estate owed no debts, and that two of the 
heirs were a widow and minor, there being also adult heirs, 
The Court refused to let the proof be made. Plaintiff also 
objected to the dismissal on the ground that the Act of 1870 
was contrary both to the Constitution of the United States 
and to that of Georgia. 

The Court held the Act to be constitutional, and plaintiff 
excepted. Upon the hearing before this Court, counsel sub- 
mitted the constitutional point without argument. And 
hence the decision in this case, as to that point, is placed 
upon the prior ruling of the Court holding the Act in ques- 
tion to be constitutional. After the present case had been 
heard, the constitutional question was elaborately argued in 
the cases of The Macon and Augusta Railroad Company vs. 
Tittle, executor, and Johnson, administrator, vs. Sayre et al., 
decided at the present term, to which cases reference is made 
for the views of each member of the Court upon the subject. 

We affirm the judgment of the Court below upon both 
rulings, If the widow and minor had been the sole heirs, 
the case would have fallen within the 14th section of the 
Relief Act. As it stands, we think the taxes should have 
been paid and the usual affidavit filed. 

Judgment affirmed. 





ATLANTA, JANUARY TERM, 1872. 651 
Cary, Bangs & Woodward vs. Edmondson. 


Cary, Banas & Woopwarb, plaintiffs in error, vs. J. L. 
Epmonpson, defendant in error. 

(By two supGes. )}—Non-residents of this State are not required, by our 
law, to pay taxes on notes held by them on citizens of this State, and 
when the payee of a note is the plaintiff in a suit on a note dated be- 
fore June, 1865, and it appear that, at the date of the note, and con- 
tinuously since, he has not resided here, and that he has been the 
owner of the note from its date, he is not required to make the affi- 
davit of taxes being paid as required by the Act of October 13th, 1870. 
27th February, 1872. 

Taxes. Relief Act of 1870. Before Judge Harpe. 


Terrell Superior Court. May Term, 1871. 


Cary, Bangs & Woodward sued Edmondson upon his 
promissory notes dated in 1860, and purporting to have been 
made in Baltimore. He filed several pleas, one of which 
was that he ought to pay no interest because “said notes 
were held during the war by the parties who resided in the 
city of Baltimore and could not be paid.” Because no affi- 


davit of the payment of taxes had been filed under the Re- 
lief Act of 1870, the Court dismissed the cause, although 
their “attorney stated and offered to prove that they were 
non-residents.” This is assigned as error. 


R. F. Smrmons, by Z. D. Harrison, for plaintiffs in error. 


Wooten & Hoy te, for defendant. 


McCay, Judge. 


This case turns upon the non-residence of the plaintiff. 
We have decided in several cases that notes held by non- 
residents of this State, not used here, but only here for col- 
lection, are not taxable by our laws. The proof here is that 
at the making of the note, and continuously since, the plain- 
tiff, to whom the note is payable, has not resided in this State, 
This the judgment, under these rulings, made, doubtless, 
since this decision by Judge Harrell, must be reversed. 

Judgment reversed. 
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Joun A. Hrers, plaintiff in error, vs. E. H. Warp, defend- 
ant in error. 


There was no entry of service in the bill of exceptions, 
and for that defendant’s counsel moved to dismiss it. Plain- 
tiff’s counsel said that the service of the bill of exceptions 
was entrusted to local counsel, and asked time to show that 
service was perfected. The Court refused to give time, and 
said service must appear on the bill of exception. 


Lyon, DEGRAFFENREID & Irvin; W. G. Parks; F. 
M. Parken, for plaintiff in error. 


C. B. Wooten, for defendant. 


H. Rogers, administrator, plaintiff in error, vs. E. E. M. 
BorttsFrorD et al., defendants in error. 


(By two supces.)—1. Where the amount due ona life insurance policy is 
payable in Hartford, Connecticut, to the “‘heirs or assigns’’ of the 
person whose life was insured, who leaves a will bequeathing all his 
property to his children, to the exclusion of his widow, and the agent 
of the insurance company pays the money to his administrator with 
the will annexed, the administrator is justified in filing a bill for direc- 
tion as to the fund. 

2. Pending the litigation the administrator is not liable to pay interest on 
the fund where he has made none. 27th February, 1872. 


Interest. Insurance. Administrators and Executors. Be- 
fore Judge HarrRevu. Terrell Superior Court. May Term, 
1871. 


Rogers, of Georgia, averred that, in 1870, C. T. Bottsford 
died testate, and he became his administrator cum testamento 
annexo. The intestate was insured by the Phcenix Life In- 
surance Company, of Hartford, Connecticut, for $5,000 00, 
payable to intestate’s “‘ heirs and assigns.” This money was 
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paid to Rogers, as administrator. The will, made before the 
policy, simply bequeathed all his property to his “ children,” 
and in default of children to his brother, sister and step- 
mother. Testator had a widow and two children, him sur- 
viving and residing in Connecticut. Rogers prayed direc- 
tion as to whom he should pay said $5,000 00. The widow 
and children and other legatees were citizens of Connecticut. 
The policy of insurance described intestate, as of Dawson, 
Georgia, and it did not appear, by the record, where it was 
executed, but the premium was to be paid in Connecticut. 
Rogers testified that the agent of the company paid him the 
money saying the widow had no interest in it; that several 
good lawyers advised him she had none, and he had kept the 
money without making any interest on it, waiting the direction 
of the Court in the premises, and closed. There was no evi- 
dence in the record as to the law of Connecticut ; it seems to 
have been admitted that by it the widow is not an heir of 
the husband. The Court ruled that the widow was entitled 


to one-third of the money; that the administrator had no 
right to collect it as it was not subject to intestate’s debts, 
and that he should pay interest on the money. All this is 
assigned as error. 


Wooten & Hoye, for plaintiff in error. 
Lyon, DEGRAFFENREID & IRvIy, for defendant. 


MonTGOMERY, Judge. 


The plaintiff in error, as the administrator cum testa- 
mento annexo of Chauncey Bottsford, received from the agent 
of the Phenix Mutual Life Insurance Company $5,000 00 
on a policy in which the company at Hartford, Connec- 
ticut, contracted to pay, in the event of the death of said 
Chauncey, the insurance money to his “ heirs or assigns,” 
The testator left all his property to his children, (of whom 
he had two,) to the exclusion of his widow, the defendant in 
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error. Upon receipt of the money, the administrator filed 
a bill for direction. The agent of the company paid the 
money over to him in preference to paying it to the ‘ heirs.” 
The Court decreed that he should pay over one-third to the 
widow in her own right, as one of the heirs, and the remain- 
ing two-thirds to her as guardian of her children, and that 
he should pay interest on the fund from the time he received 
it, as he received it as a mere volunteer and not as adminis- 
trator. The evidence was that he had made no interest. We 
think the Court erred. 

1. Whether the widow is entitled to a share of the fund 
depends upon whether she is an heir of her husband by the 
law of Connecticut, where the contract of insurance was made 
and the money was to be paid. As far as made apparent, it 
would seem the widow is not an heir under that law, and 
that the administrator is entitled to the fund as such. The 
company at least thought so, and they certainly should be 
familiar with the laws of their own State, and most especially 
with their own charter, which may have an important bear- 
ing on the subject. Again, does not the will assign the fund 
to the children? Upon the whole view of the case the ad- 
ministrator might well hesitate as to whom the money should 
be paid, and is fully justified, under the circumstances, in 
filing his bill for direction. 

2. In the mean time it would be inequitable to hold him 
liable for interest where he has made none. 

Judgment reversed. 


Ketcnum & Harrrinese, plaintiffs in error, vs. JamEs B. 
Pack, defendant in error. 


(By two supcGes.)—When a sheriff, by direction of the plaintiff, levied a 
distress-warrant for rent upon the crop made on the land rented and 
also on certain mules belonging to defendant on the place, and after- 
wards dismissed the levy on the mules, it appearing that they were 
under a mortgage of superior lien to the distress-warrant, and the 
mules were run off by the defendant : 
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Held, That such levy and dismissal did not postpone the lien of the 
distress-warrant on the crop to younger liens. 27th February, 1872. 














Lien of Judgments. Waiver. Before Judge HarReEwu. 
Clay Superior Court. September Term, 1871. 








Pace sued out a distress-warrant for rent against Jones & 
Jones, and under it sold certain cotton. Ketchum & Hart- 
ridge claimed that the proceeds should be paid to them, and 
Pace denied their right to it. On the trial the following 
facts appeared : Before this cotton was levied upon, the dis- 
tress-warrant had been levied upon ten mules and horses, 
worth $1,300 00, and said cotton, which were left on de- 
fendant’s place by order of Pace. When the sheriff went 
back the next day or the day after that, these mules and 
horses were gone. Afterwards, under instructions from 
Pace’s attorney, he erased that levy as to the mules and horses 
from the warrant. The mules and horses levied upon had 
been mortgaged to Ketchum & Hartridge, and Jones ran 
them off after said levy. Pace’s attorney ordered the sheriff 
to dismiss the levy as to the mules and horses, because after 
they were levied upon he learned that they were covered by 
said mortgage which had been foreclosed. ‘I'he mortgage /i. 
fa. put in evidence covered these mules and horses. It was 
conceded that Pace’s lien was superior to that of the mort- 
gage as to the cotton ; but it was contended that the dismissal 
of the levy as to the mules and horses was prima facie sat- 
isfaction of the distress-warrant to the extent of their value, 
and that the explanation of the dismissal was insufficient to 
remove that difficulty, especially as by the levy, etc., Pace 
had caused these mules and horses to be put out of the way 
of the mortgage. 

The Court charged the jury that an unexplained levy on 
personalty raised a presumption of payment to the extent of 
the value of said personalty ; but that if the levy was dis- 
missed because it was ascertained after it was made that the 
property could not be subjected to the payment of the dis- 
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tress-warrant, because it was subject to a prior lien of a mort- 
gage that was a sufficient explanation to remove the presump- 
tion of payment. He further charged that a mere levy and 
dismissal, under the circumstances, would not make Pace 
chargeable with having caused the property to be run off. 
The jury found for Pace. A new trial was moved for upon 
the ground that said charge was wrong. The Court refused 
a new trial, and of that complaint is made here. 


Wixu1aM GuERRARD ; Hoop & Kipp0o0, for plaintiffs in 
error, cited R. Code, sec. 3607; 6th Ga. R., 392; 13th, 185; 
30th, 433; 36th, 513, as to dismissal of levies. 


H. Frevper; R. E. Kenan, for defendant, relied upon 
30th Ga. R., 433; 36th, 511. 


McCay, Judge. - 


Without questioa, if there be a levy upon personal pro- 
perty, it operates as a satisfaction of the fi. fa pro tanto, un- 
less the plaintiff show that it was unproductive. But he is 
not confined to one way of doing this. If, after the levy, he 
finds it is not the property of the defendant and he orders 
the levy dismissed, surely this is no satisfaction. The burden 
of proof is upon the plaintiff, but it would, as it seems to us, 
be very absurd to compel the plaintiff to go on to sell, or to 
litigate, when it is plain that the property is not subject. 

It is admitted that the mules, the levy upon which was 
dismissed, were covered by the mortgage of the plaintiffs 
in error, and that if they had been sold under the distress- 
warrant, that mortgage would have taken the money, if it 
was foreclosed. If not foreclosed, the property would have 
brought nothing, unless it was sold under agreement. In 
any event, it would have been folly to go on with the levy, 
under the distress-warrant, and when the levy was dismissed, 
the property turned back to the defendant in the distress- 
warrant, the property was no longer a credit on the fi. fa. 
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We have looked closely into the cases referred to, but in none 
of them did it appear, as here, that the plaintiff making the 
levy, even with the utmost diligence, could have realized 
nothing from the property. 

We are not able to see how the fact that this levy of the 
distress-warrant alarmed the defendant, so that, soon after the 
levy was dismissed, he ran away, carrying off the mules, can 
affect the case. Even in an action on the case for damages, 
it would be very difficult to sustain a recovery, for this rea- 
son, but surely that result is no reason why the holder of the 
distress-warrant should be charged with the value of the 
mules. It was the duty of the mortgagee to attend to his 
own business, and the holder of this distress-warrant only 
did his duty to the mortgagee when he dismissed this levy. 
It was not right that he should have the property sold, as it 
was bound under the mortgage, and there was not enough to 
satisfy it. 

Judgment affirmed. 


JAMES D, CarHART, plaintiff in error, vs. CHARLES P, 
WEst et al., defendants in error. 


(By two supces.) 1. The real plaintiff in the action may make the affi- 
davit of payment of taxes, as required by the Act of 1870, even though 
the suit be brought in the name of another. 27th February, 1872. 

2. The Court sat in May; the Clerk did not certify when it adjourned. 

The bill of exceptions was certified by the Judge on the 30th of June, 

and it stated that it was tendered to the Judge on the 26th of June, 

‘‘ within thirty days from the adjournment of the Court.’’ The Court 

overruled a motion to dismiss said cause, because it did not affirma- 

tively show that it was certified within thirty days from the adjourn- 
ment of the Court. (R. See end of Report.) 


Relief Act of 1870. Practice in Supreme Court. Before 
Judge HARRELL. Randolph Superior Court. May Term, 
1871. 
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This was a suit in the name of Carhart, as bearer, against 
West et al., upon their note made in 1860. He filed no affi- 
davit as to payment of taxes. But one Atkinson, whose 
name did not appear in the declaration, and who made, so 
far as the record shows, no explanation of his connection 
with the suit, filed an affidavit that he “is the real plaintiff 
in said cause,” and that he had paid all taxes required by the 
Act of 1870. For want of such affidavit by Carhart the 
Court dismissed the cause. That is assigned as error. 

The bill of exceptions recited that the cause was tried at 
May Term and the assignment of errorstherein began: “‘ And 
now, on this the 20th of June, within thirty days from the 
adjournment of said Court, the plaintiff excepts,” etc. It was 
certified by the Judge on the 30th of June, without any ex- 
planation by the Judge why he had held it up. When the 
Court did adjourn did not appear. Counsel for defendant 
moved to dismiss the cause because it did not appear that the 
bill of exceptions was certified within thirty days from the 
adjournment of the Court. No point was raised as toa want 
of any explanation of the Judge’s delay. The Court held 
that the certificate of the Judge covered the recital above 
quoted and refused to dismiss the cause upon the ground that 
it affirmatively appeared that the bill of exceptions was ten- 
dered to the Judge within thirty days from the adjournment 
of the Court. 


Hoop & Kippoo, by Jonn T. Cxarx, for plaintiff in 
error. 


B. S. WorrRILt. for defendant. 


_ Montaomery, Judge. 


This being a suit on a note made before June, 1865, an 
affidavit of payment of taxes was necessary. One was, in 
fact, filed, made by M. J. Atkins, who swore he was the real 
plaintiff. On motion of defendants, the Court dismissed the 
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suit, because the affidavit was not made by the plaintiff of 
record. Is it necessary that either real or nominal plaintiff 
should make the affidavit? Suppose the taxes paid by an 
agent, would not his affidavit of payment be sufficient? The 
second section of the Act of October 13th, 1870, does not 
require the plaintiff to make the affidavit. He must file “an 
affidavit” that the taxes have been paid. The Court has 
already decided that the real plaintiff may make the affida- 
vit: Demington vs. Douglass decided August 22d, 1871. 
That case controls this. 
Judgment reversed. 


GEORGE SINGER, JR., plaintiff in error, vs. Joun M. Scort, 
defendant in error. 


(By two supces.)—1. Where there were two suits pending between the 
same parties for the same cause of action, and the defendant makes a 
good cause for the continuance of the suit last brought, to-wit: that 
certain interrogatories sued out therein had not been returned : 

Held, That it was error in the Court to refuse the continuance because 
the plaintiff had dismissed the suit first. brought. 

2. If pending a suit, another be brought against the same defendant for 
the same cause of action, the pendency of the first suit may be pleaded 
in abatement of the second, and the plaintiff cannot defeat the plea 
by dismissing the suit first brought. 27th February, 1872. 


Evidence. ‘Two suits for same cause of action. Before 
Judge HARRELL. Stewart Superior Court. October Term, 
1871. 


Scott filed an action of ejectment against Singer, and he 
pleaded the general issue. Pending that, he filed another 
against Scott for the same promises. To this one, Singer 
pleaded in abatement the pendency of the first. Singer sued 
out interrogatories in the first case, but they had not been 
returned to Court. When the first case was called Scott dis- 
missed it. When the second was called Singer moved to 
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continue i because said interrogatories were notin. The 
Court refused the continuance solely upon the ground that 
they were not sued out for the second case. Singer then 
showed the pendency of the first suit when the second was 
begun, and moved to dismiss the second for that reason. The 
Court overruled the motion because the first had been dis- 
missed. The case was tried, and Scott had a verdict. Singer 
moved for a new trial, upon the grounds that the Court erred 
in refusing the continuance, and to dismiss said second suit, 
and for other reasons touching said trial, which are immate- 
rial. The new trial was refused, and error is assigned upon 


said grounds. 


H. Frevper; BEALL & Tucker, for plaintiff in error. 


J. L. Wimserzy; B.S. Worritt, for defendant. 


McCay, Judge. 


1. Had the Court refused the continuance, on the ground 
that movant had not shown due diligence, we should not 
have thought his discretion abused. But, as appears by the 
record, the showing was held sufficient, and the continuance 
refused, solely on the ground that the interrogatories sued 
out had been, in one case, when the case called was another 
suit, between the same parties, for the same cause of action, 
and the plaintiff had seen fit to dismiss the first suit, after 
bringing the second. It would be rather onerous upon a 
party to require him, at his peril, to sue out two sets of in- 
terrogatories for the same witness, about the same matter, 
simply because the plaintiff sees fit to bring two suits instead 
of one. There can be but one legally pending, even if they 
be both brought at the same time, so that, under the Code, 
he may elect which he will proceed upon. The interrogato- 
ries taken in either ought to be evidence. They are upon 
the same matter, between the same parties. Full opportu- 
nity to cross exists, and it would be sticking in the bark, in- 














ATLANTA, JANUARY TERM, 1872. 661 
Feagan vs. Aven. 


deed, to say that they cannot be used in either case, accord- 
ingly, as the plaintiff may select either one as his action. 

2. But these cases were not both brought at the same time. 
The first objection, as well as the entry on the declaration by 
the Clerk, which is an official entry, required by law, and is, 
therefore, evidence, shows that the case called and tried was 
brought when there was another suit for the same matter 
pending in the same Court, between the same parties. In 
such a case, the Code, section 2843, provides that the pen- 
dency of the first suit may be pleaded in abatement of the 
second. The record shows that this plea was filed. It would 
be making this provision of the Code a nullity to permit the 
plea to be evaded by dismissing the first suit after the plea 
was filed. It would be in effect to give the plaintiff the 
right to elect, when the statute declares that, though he may 
do this, if the suits be brought simultaneously, the plea of 
former suit pending is a good plea to the latter, if the two 
be brought at different times. Our Code fixes the period at 
which a suit is pending, to-wit: When the writ is filed in 
office: Code, sec. ...... 

We think the Court erred in both these points. Especially 
is this true as to his rulings in the defendant’s plea, and on 
the plaintiff’s right to circumvent it by dismissing his first 
suit. Judgment reversed. 


H. G. Feaaan, plaintiff in error, vs. J. W. AVEN, defen- 

dant in error. 

(By two supces.) There was no appearance for plaintiff in error. 
Aven’s Counsel moved to dismiss the writ of error because it was filed 
in the Clerk’s office one day too late, and the motion was granted, 
Before the order was made, it was suggested that the last day was a 
day of thanksgiving proclaimed by the President of the United States. 
The Court said then it was safer to have the cause dismissed for want 
of prosecution. 24th February, 1872. 


No appearance for plaintiff in error. 
M. J. CRawForD; J. L. WIMBERLY, for defendant. 


Vou, xutv.~-44, 
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Sawyer vs. Vories. 


Z. M. SAwYeEr, plaintiff in error, vs. E. Vorres, defendant 
in error. 


(By two supces.) Parol evidence is notZadmissible to add a covenant 
toadeed. 27th February, 1872. 


Parol to vary writing. Before Judge HARRELL. Stew- 
art Superior Court. October Term, 1871. 


The opinion reports the facts. 


E. L. Doveiass; H. FiIetpER; BELL & Tucker, for 
plaintiff in error. 


J. L. Wuaperty; J. T. Ciarg, for defendant. 


MONTGOMERY, Judge. 


This was a rule to foreclose a mortgage by the defendant 
in error against the plaintiff in error, on a tract of land on 


which were two mills, and which had been bought by the 
plaintiff in error from the defendant in error for milling pur- 
poses, at a price, as alleged, of $12,000 00; $10,000 00 of 
which had been paid, and the suit was for the balance. The 
plaintiff in error set up as a defense to the foreclosure, in his 
answer to the rule nisi, a parol agreement by Vories, at the 
time of the sale, as part of the consideration of the contract, 
not to sell another mill-site owned by him, near the one bar- 
gained for, or if he did, to restrain the purchaser in his deed 
from erecting any mill thereon. The answer further stated, 
that Vories, in violation of this parol agreement, had sold 
the other mill-site, without restriction, and that the purchaser 
had erected a mill thereon, to the great damage of the plain- 
tiff in error. The note, for the non-payment of which the 
foreclosure was sought, after reading in the usual form, had 
the following words added to it: “In purchase of the lands, 
etc., known as the upper Vories mill-place.” The defendant 
in error demurred to the answer for insufficiency, and moved 
to make his rule absolute. The Court sustained the demur- 
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rer, and granted the motion. We think the Court right in 
its ruling. In the case of Mell vs. Mooney, 30 Georgia, 414, 
relied on by the plaintiff in error, the question of adding toa 
written contract by parol did not arise, and the subject is but 
incidentally mentioned. The uniform current of the decis- 
ions of this Court is, that parol evidence cannot be received 
to enlarge or add toa written contract: See Logan vs. Bond, 
13 Ga. R., 192; Wyche vs. Winship, 13 Ga. R., 208; Gris- 
wold vs. Scott, Ib., 210. In the present case, the proposition 
is to add to the terms not only of the deed of sale of land to 
the plaintiff in error, but also to the terms of his note given 
for the purchase-money. It is in effect an attempt to engraft 
by parol a covenant upon the deed, and to add a condition to 
the note. We know of no case that has gone so far. 
Judgment affirmed. 


R. E. Harris, plaintiff in error vs. Corquit & Baaas, de- 
fendants in error. : 


(By two supces.) Parties who appear before the Ordinary to contest the 
granting of a homestead are concluded by the judgment upon all ques- 
tions which it is necessary for the applicant to prove, and upon all ques- 
tions which the statute provides the creditors may make, but they are 
not concluded upon questions over which the Ordinary has no juris- 
diction, unless it appears that they actually made such questions, and 
that they were in fact decided. 27th February, 1872. 


Homestead. Conclusiveness of judgments. Before Judge 
Harrewy. Terrell SuperiorCourt. November Term, 1871. 


Colquit & Baggs, as merchants and factors, furnished to 
Mr. Harris provisions to enable him to make his crop in 
1870, taking a factor’s lien upon the crop to be grown. In 
the fall of 1870 they foreclosed the lien and had the fi. fa. 
levied upon corn and cottcn, which were part of said crop. 
His wife, R. E. Harris, then made application to the Ordi-. 
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nary for setting apart as exempt from her husband’s debts, 
certain personalty, including said corn and cotton. It was 
by the Ordinary set apart to her, and then she claimed it. 
Colquit & Baggs were represented by counsel before the Or- 
dinary, and no appeal was taken from his judgment setting 
the same apart. What questions were made before the Or- 
dinary does not appear. Under these facts it was submitted 
to the Judge whether the property was subject to the fi. fa. 
He held it was, and that is assigned as error. 


Lyon, DeGRaFFENREID & Irvin; W. G. Parks, for 
plaintiff in error. 


F. M. Harper; R. F. Smumons, by CLark & Goss, for 
defendants. 


McCay, Judge. 


The Act of 1868 providing for laying off the homestead, 
allows any creditor to appear and make certain objections to 
the proceeding. Literally, the only issue provided for is, 
upon the estimate of value by the Commissioners. But, in 
the nature of things, the objector may make a point’ upon 
any of the material statements necessary to be made; as resi- 
dence, that applicant is the head of a family, ete. 

We have held, also, that, if an objector does appear and 
set up that he has such a debt as that the applicant can in- 
clude certain specific property in his schedule, and the ap- 
plicant joins issue and the case is tried, this concludes the 
parties. But this is only when the issue is made and ac- 
cepted. Either party may object, since this question does 
not come within any of the provisions of the homestead. 
The homestead, when set apart, is subject to certain debts, 
nevertheless, and it is only when, by mutual consent, this 
question has been actually tried and passed upon by the 
Ordinary, that the judgment at all affects the right of the 
creditor to go on. | 
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The judgment concludes on all the facts necessary to appear 
before the Court can give a judgment. But the title to the 
land, and whether, notwithstanding the judgment setting 
aside the homestead, the debt of the objector may not still, 
levy on it, is not an issue in the case, unless the parties actu- 
ally make it, and it isdecided. In that case, the parties have 
by mutual consent waived the objection to the jurisdiction 
and a judgment binds them. 

It does not appear that the plaintiff in this fi. fa. made 
any such objection. The presumption is that he only made 
the issues provided for by the statute, or necessary to appear 
before the homestead could be adjudged to be proper. 

Whether after the homestead is laid off it is subject to the 
plaintiff’s debt, is an independent question, and the laying 
off of the homestead does not decide it. 

Judgment affirmed. 
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(The head-notes, except when followed by R., are by the Judges. ) 





ABANDONMENT. See Kjectment, 13. 


ABATEMENT. 


1. If, pending a suit, another be brought against the 
same defendant for the same cause of action, the pen- 
dency of the first suit may be pleaded in abatement of 
the second, and the plaintiff cannot defeat the plea by 
dismissing the suit first brought. Singer vs. Scott..... 659 


ABSENCE OF ARBITRATOR. See Arbitration, 2. 


* “ WITNEss. “ Continuance, 3, 4. 

" * COUNSEL. * ’ 5. 

° « Parry. " 7. 
ACCEPTANCE. 


See Pardons, 3. 
“ Promissory Notes, 10. 


ACCEPTORS. See Distribution of Estates, 4. 


ACCIDENT. 


See Arbitration, 3. 
“ Hjectment, 15. 


ACCOMPLICE. See Criminal Law, 3. 


ACCORD AND SATISFACTION. 


A died, leaving a will providing that each of his chil- 
dren, on coming of age, should receive two negroes, at 
a valuation, and the balance of the estate remain to- 
gether for the support of the others until the youngest 
came of age, when the whole should be equally divi- 
ded, each accounting for the negroes received, accord- 
ing to their value. And one of the children came of 
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age in 1861, and received his tw6 negroes and receipt- 
ed for them at the value of $1,100 00, and after the 
war and the emancipation of the slaves, all the lega- 
tees met and divided the lands equally, not charging 
the negroes received in 1861 against the legatee who 
received them, and making mutual deeds to each other 
of the lands falling to each, all being of full age and 
aware of the receipt of the negroes as stated : 

Held, That, in the absence of any charge of fraud or 
mistake or ignorance, or of any other reservation or 
agreement, a bill is demurrable which prays a cancel- 
lation of the deeds to the legatee receiving the negroes, 
and seeks that he be compelled to account to the other 
legatees for their estimated value. The deeds are, pri- 
ma facie, an accord and satisfaction, and if made with- 
out fraud or mistake, are binding as an executed set- 
tlement and division of the property bequeathed by 
the will. Byrd vs. Byrd et dl......cseccrsseceseee seeeveee 


ADMISSION. See Practice in Supreme Court, 3. 


ADMINISTRATORS AND EXECUTORS. 


. When an exemplification of the probate of a will in 


another State is filed in the Clerk’s office in this State, 
under the provisions of the 2414th section of the 
Code, properly authenticated, according to the law of 
the State of the testator’s domicil, it is sufficient to 
authorize the executors of the testator to sue in the 
Courts of this State. Lowery vs. Davidson et al 

. Where the amount due on a life insurance policy is 
payable in Hartford, Connecticut, to the “ heirs or as- 
signs” of the person whose life was insured, who 
leaves a will, bequeathing all his property to his chil- 
dren, to the exclusion of his widow, and the agent of 
the insurance company pays the money to his admin- 
istrator, with the will annexed, the administrator is 
justified in filing a bill for direction as to the fund. 
Rogers vs. Botisford et al.....+.. pxaenas sievenfibeopiangndsian 

. Pending the litigation, the administrator is not liable 
to pay interest on the fund where he has made none. 
Ihnd. 

See Distribution of Estates. 

“ Executions. 
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ADULTERY. See Oriminal Law, 12, 13. 


ALIMONY. 


1. Where, in a libel for divorce, the Judge, after an ex- 
amination into the cause and circumstances of the sepa- 
ration, and of the ability and unwillingness of the hus- 
band to pay, grants temporary alimony, this Court 
will not control his discretion, unless that discretion 
be abused. Carlton vs. Carlton 

. In determining the amount of the alimony, the Court 
may look into the property controlled by the husband, 
his ability to make an income, and determine from all 
the circumstances what is a reasonable sum to be paid 
as temporary alimony. Ibid. 

3. When a libel for divorce was filed in 1863, in Jackson 
county, and with it a schedule of the property owned 
by the husband at the time of the separation, in which 
was included “a city lot, in the city of Atlanta,” and 
the husband, in 1866, before the final verdict, sold the 
lot to a purchaser, who had no actual notice of the 
pendency of the libel, and the jury, on the final trial, 
granted to the wife a divorce, a viniculo matrimonii, 
and decreed to her, as alimony, the real estate men- 
tioned in the schedule, for life, with remainder to the 
children : 

Held, That under section 1720 of the Code, the sale by 
the husband, after the filing of the libel, the said sale 
not being in payment of pre-existing debts, did not 
vest the title in the purchaser so as to prevent the vest- 
ing thereof in the wife, according to the verdict of the 
jury, on the final trial of the divorce case. The pur- 
chaser bought subject to the said verdict, and his want 
of actual notice does not protect him. Venable vs. 
Oraig 

. Negotiations and agreements between husband and 
wife, pending a libel for divorce, as to the alimony of 
the wife, ca agreements between them in relation 
thereto, are, by presumption of law, merged in the 
final verdict of the jury in the divorce suit, and a 
purchaser from the husband, pending a suit, of prop- 
erty, mentioned in the schedule, is bound by the ver- 
dict, as is the husband, as to the legal rights of the wife 
to the property, unless he can show fraud in the verdict 
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affecting his rights, and to do this, he must attack the 
judgment before the Court which rendered it, as 
he is a privy thereto. Ibid. 


5. When, in a schedule, filed with a libel for divorce, 
there is contained an item of “a city lot in Atlanta, 
worth $5,000 00 :” 

Held, That, as the schedule purports to be all the prop- 
erty of the husband, the description is sufficient to 
put everybody upon notice, if there be, in fact, but 
one such lot. LocHraNne, Chief Justice, dissenting. 
Ibid. 

AMENDMENTS. 


1. The plaintiff in attachment may amend his attach- 
ment as in other cases. Kent & Co., vs. Downing 


2. When an attachment was issued on the 12th of Au- 
gust, 1870, and was by mistake, made returnable to 
the May Term, 1871, instead of November, 1870: 

Held, That, on the mistake being made apparent to the 
Court, the attachment and bond may be returned, if 
the return was in fact made to the November Term, 
1870. Ibid. 


APPEARANCE—WAIVER BY. 
See Attachments, 4, 5. 


ARBITRATION. 


1. It was not competent for an arbitrator to render an 
award in favor of the party, or interest, which had be- 
come the property of his son, pending the arbitration. 
The law which governs arbitrations demands the same 
freedom from all bias that applies to Judges or Courts, 
and the fact stated by the arbitrator, in this case, show- 
ing that, by his previous opinions expressed, his judg- 
ment had not changed by the subsequent purchase by 
his son, cannot make valid that which, from the fact 
of the purchase, when known to the arbitrator, and 
without notice to the other party, disqualified him to 
act in the case. Spearman vs. Wilson et al 

2. Where a controversy is submitted to arbitration, un- 
der the Code, and the arbitrators and parties have 
several meetings, at the first of which only two of the 
arbitrators are present, and no objection is made by 
either party at the time to the absence of third arbi- 
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trator, it is too late, on motion to make the award the 
judgment of the Court, to object to such motion on 
the ground of the absence of the third arbitrator from 
the First meeting, especially where the arbitrators were 
unanimous. Akridge et al., vs. Pattillo.......ccceseeeeee 
3. Where numerous objections are filed to an award, on 
the ground that the award was the result of accident 
or mistake, or fraud of some one or all of the arbitra- 
tors or parties, or is otherwise illegal, all of which ob- 
jections are, in effect, objections because the award is 
contrary to evidence, or the weight of evidence, the 
testimony submitted to the arbitrators should be be- 
fore this Court to enable it to pass intelligently upon 
the objections made. Nor will the fact that the ob- 
jections were demurred to for insufficiency dispense 


with this. Ibid. 
ASSIGNMENT. See Indorsers, 2, 3, 4. 


ASSIGNMENT OF ERRORS. 
See Practice in Supreme Court, 2. 


ATTACHMENTS. 


1. Where there was an attachment pending in the Supe- 
rior Court of Muscogee county against A, who was 
declared a bankrupt, and his assignee was appointed 
under the laws of the United States : 

Held, That the assignee may be made a party to the at- 
tachment, and that it was proper, on his motion, to 
declare the attachment dissolved by the bankruptcy. 
Kent & Co. vs. Downing ........ ocPiccossnacecucdcannahansd . 

2. Held, further, That, pending such motion, the plain- 
tiff in attachment may amend his attachment as in 
other cases. Ibid. 

3. When an attachment was issued on the 12th of Au- 
gust, 1870, and was, by mistake, made returnable to 
the May Term, 1871, instead of November, 1870: 

Held, That, on the mistake being made apparent to the 
Court, the attachment and bond may be returned, if 
the return was, in fact, made to the November Term, 
1870. Ibid. 

4, Objections to the form of the affidavit in an attach- 

ment are waived by the appearance of the defendant, 

and pleading to the merits. Pool vs. Perdue........... 
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5. A written notice to the defendant, that an attachment 
is pending against him, stating the Court to which it 
is returnable, and the time, and stating on what prop- 
erty it has been levied, is a sufficient compliance with 
section 3233 of the Code to authorize proceedings, as 
in an ordinary suit, especially if the defendant appear 
and plead to the merits. Ibid. 

. Where an attachment had been issued against A, and 
at the trial term it was agreed that B should be sub- 
stituted for A, and the cause proceed against him: 

Held, That this was a dissolution of the attachment, and 
the cause stood upon the footing of an ordinary suit 
against B, with service waived. The Milledgeville 
Manufacturing Co. vs. Rivers 


ATTACHMENT FOR CONTEMPT. 
Where the Judge has fully examined the ability of the 
party to pay alimony, and has reason to anticipate his 
disobedience to the order, he may direct that, if the 
money is not paid, attachment for contempt shall is- 
sue. Carlton vs. Carlton 


ATTORNMENT. See Landlord and Tenant, 5. 
ATTORNEYS—PLEas By. See Pleading,‘3. 
AUCTIONEERS. See Bankruptcy, 10. 


BAILMENTS. 


See Carriers. 
“ Garnishments, 3. 


BANKRUPTCY. 


1, It is not a ground for non-suit that plaintiff has been 
adjudged a bankrupt since the suit was begun. 
Woddail vs. Austin & Holliday 

2. If plaintiff is adjudged a bankrupt after suit brought, 
the Court may direct the jury, if they find for plain- 
tiff, to find that he recover for the use of his assignee 
in bankruptcy. (R.) Ibid. 

3. Where there was an attachment pending in the Supe- 
rior Court of Muscogee county against A, who was 
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declared a bankrupt, and his assignee was appointed 

under the laws of the United States : 

Held, That the assignee may be made a party to the at- 
tachment, and that it was proper, on his motion, to 
declare the attachment dissolved by the bankruptcy. 
Kent & Co. 08. Downing «000.50: s.scccceccsseccecesccsecees 116 

4, When the, United States Courts, under the Bankrupt 
Act of 1869, have acquired jurisdiction of the estate 
of a bankrupt, the State Courts lose jurisdiction of 
all claims against him, provable under the Bankrupt 
Act, except specific liens upon his property, and legal 
or equitable claims of title thereto ; and the homestead 
and exemption provisions of the Constitution of 1868 
do not create such a specific lien upon, or title to his 
estate, in favor of his family, as may be heard and ad- 
judicated by the State Courts, pending the proceed- 
ings in bankruptey. Woolfolk vs. Murray. Bryan 
CRs IDE: ooniccessacerne coancacesshas be ghensepmenbhet oapadnhoratl 133 


5. Whether said claim is such a debt in favor of the fam- 
ily as may be proven before the Bankrupt Court, in- : 
dependently of the exemption granted by the Bank- 
rupt law to the bankrupt, it is for that Court alone to 
decide. Ibid. 

6. The case of Fannie Lumpkin vs. Eason, at this term, 
having been, by permission, expressly questioned and 
reviewed, is, after reconsideration, affirmed. Ibid. 

7. If a discharge in bankruptcy be pleaded, the Court 
cannot dismiss the cause on that ground, but must 
submit the issue to a jury. (R.) Austin vs. Mark- 
RIMS 5.1 :004ss cessagreabeoetencsogevesonaenpenrenidieva sehen 161 

8. A promise to pay a debt due by an applicant to be de- 
clared a bankrupt, in consideration that the payee will 
withdraw his objections in the Bankrupt Court to the 
discharge of the bankrupt, is iJlegal and void, and no 
action can be sustained on such promise. Ibid. 

9. Where a homestead was claimed, under the Act of 
1868, by the wife of a husband, on his land, who had 
been adjudged a bankrupt: 

Held, That the wife could not have a homestead on the 
land of her bankrupt husband, as against the assignee 
of the bankrupt, or those claiming title thereto under 
a sale made by the assignee of the bankrupt. Lwmp- 

kin vs. Eason ...ccccsece cocccee bdécetces dabdichsisetdhevetens 339 
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10. Clarence V. Walker was elected an auctioneer of the 
city of Augusta, and executed his bond as required by 
law. During his term as such auctioneer, he sold cer- 
tain properties entrusted to him, and failed to pay 
over to the parties the proceeds. Walker and his se- 
curities upon the bond were sued, and the main ques- 
tion raised by the pleadings, and which is embraced 
in the two writs of error filed in this case is, that 
Walker pleaded his discharge in bankruptcy, which 
the Court allowed, and the sureties relied on the dis- 
charge of their principal for their discharge, which the 
Court disallowed. 

We hold that the Court erred in holding that Walker 
was discharged under the facts in this case. The 33d 
section of the Bankrupt Act, March 2d, 1869, pro- 
vides “that no debt created by the fraud and embez- 
zlement of the bankrupt, or by his defalcation as a 
public officer, or while acting in any fiduciary charac- 
ter, shall be discharged under this Act.” Waiving 
the question as to whether or not Walker was a pub- 
lic officer, under the Act of December 24th, 1827, we 
are clear in the opinion that the debt sued on was cre- 
ated while acting in a fiduciary character, and, there- 
fore, did not entitle the discharge of the principal in 
this case. 

Held, again, That the sureties on the bond were liable 
under the facts. Jones et al. vs. Russell. Russell vs. 


BIAS. See Arbitration. 
BILLS. See Promissory Notes. 


BILLS OF EXCEPTION. 
See Practice in Supreme Court, 6, 7,8,9, 10,11, 14, 15,17. 


BILLS OF PEACE, See Equity Practice, 3. 
BLANK VERDICT. See Equity Practice, 2. 


BLOOD. See Guardians. 
BRIEF OF EVIDENCE. See New Trials, 15. 
CAPTURE. See War. 
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CARRIERS. 


Where a letter was written to B, at Rome, by the agent 
of the East Tennessee and Georgia Railroad Company 
in response to inquiries made by B, in which he states 
that “arrangements are perfected for sending cotton 
through to New York via East Tennessee and Geor- 
gia and connecting lines to Alexandria, by rail, and 
from thence by steamer, without detention, etc., etc., 
our rate from Dalton to New York on cotton is $9 00 
per bale; hoping to secure a liberal share of busi- 
ness from Rome, I am,” etc., and this letter was shown 
to Montgomery, who shipped his cotton to Kingston, 
on the Western and Atlantic Railroad, and by the 
way of Dalton over the East Tennessee and Virginia 
Railroad through to New York, and damages were 
incurred by delays upon the route, after it had passed 
over the road of the defendant : 

Held, That the letter written to B, by the Railroad agent, 
when shown to Montgomery, did not, without some 
notice fo the railroad by him, that he had shipped his 
cotton via Kingston to Dalton, to be shipped by them 
in terms of such letter, constitute in itself, an express 
contract, so as to bind the company for loss or delay 
occurring beyond its terminus. 

The contract imposed by the law, (see Code, 2058,) was 
to deliver to the connecting road in good order and 
due time, and to impose a greater liability required an 
express contract, and the letter addressed to B, did not, 
upon being read by Montgomery, constitute such an 
express contract. And his act of sending the cotton, 
without notice to the company, coming over another 
road and transported by them as an intermediate line, 
could not be regarded as embracing the terms of an 
express contract, arising out of the letter to B, as be- 
tween such consignor without notice and such road. 
Where the Court, upon the trial, gave in charge to the 
jury principles of law contravening the law stated, it 
was error, and a new trial should have been granted. 
WarRNER, Judge, dissenting. The Hast Tennesseee 






& Georgia Railroad Company vs. Montgomery........ - 278 
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CERTIORARI. 


1. When it did not appear in the record that written no- 
tice of the sanction of a certiorari had been given as 
required by the 3987th section of the Code: 

Held, That the certiorari was properly dismissed. Glenn 
& Son ve, Bhearer eecsscsceseeses bili caste endade bei hiebot ‘ 

2. Section 3987 gf the Revised Code, requiring the 
plaintiff in certiorari to give the opposite party in in- 
terest written notice of the sanction of the writ, and 
time and place of hearing, at least ten days before the 
sitting of the Court to which it is returnable, ete., ete., 
applies to certioraris from the Justice Courts, and is 
still of force, under the Constitution of 1868. Sparks 
& Dye 60, Dar gH. 26. i650 0085. eitividds eebabe 


3. When a certiorari has been sanctioned, but no notice, 
in writing, has been given to the opposite party of the 
same, ten days before the term to which the certiorari 
is returnable ; but it is, in writing, agreed between the 
parties that the decision of the Court upon the points 
made in the certiorari shall determine certain other 
cases pending on the same points, this is substantially 
a waiver of the notice and an agreement that the certio- 
rari shall be decided upon its merits. Scott, Bondu- 
rant & Adams vs. Patrick et dlnrsscccccccsersevessverseess 


Vou. xtiv—45. 


16 


167 


188 
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4, When there was a certiorari from the County Court 
which, under the Act of 1866, Code, 297, is to be 
heard by the Judge of the Superior Court in vacation 
or in term, as should to him seem proper, and there 
was tendered to the Judge in vacation a traverse of 
the answer of the County Court Judge, and the Judge 
of the Superior Court thereupon, by written order, 
directed the papers and the traverse to be transmitted 
to the next term of the Superior Court for trial : 

Held, That this was a judgment of the Judge that the 
traverse should be tried by the jury, and that, while 
that judgment stands unreversed, it is error to dismiss 
the traverse and withdraw the case from the jury, on 
the ground that the traverse was not verified by the 
affidavit of the party making it. Mundy vs. Martin.. 195 


CERTAINTY. 


See Alimony, 5. 
“ Charge of the Court, 8. 
“ Criminal Law, 5, 9. 
“ Tazation, 1. 


CHARGE OF THE COURT. 


1. It is error for the Court to charge the jury upon an 
assumed state of facts not disclosed by the evidence in 
the case. Walker vs. Riwey........000-sssececeresecsssceee 28 
2. As a matter of practice, where a legal, pertinent 
charge is requested of the Court, in writing, the 
Court should give it to the jury in the language of 
the request, al not hold up the paper containing the 
request, after the same has been read by counsel in the 
hearing of the Court and jury, and say, ‘“‘ Gentlemen, 
I give you all this in charge, as requested.” Leap- 
UE A, HOI sins niloon io cpasedccdcdscaneebanecey ase pecs 46 
3. Where there was evidence on one side that the con- 
sideration of a note was the price of a slave, and on 
the other, that it was given in settlement of a dispute 
about the title to twelve bags of cotton, it was the 
duty of the Court to charge the jury as to the law 
arising under the proof, under the evidence of both 
sides, Collins et al. vs. Oollins et al........cseeeveeeeees - 128 
4, That, as there was evidence, pro and con, as to the 
authority of the husband to pledge the watch, it was 
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the right of the defendant to have the law charged to 
the jury, in both aspects of the case, and as the Court 
charged the jury that the measure of damages was the 
value of the watch in any event, this was error, and 
the Judge erred in not granting a new trial. Van 
Arasdale 08. Joiner .sis.s....000esciseceseaceedobovcncesvaeroese 173 
5. When a written request was made by the defendant’s 
counsel to the Judge to charge the jury, which request 
covered the whole case, and the Judge, in his charge, 
failed to follow the language of the request, but 
charged the law properly upon the points made, and 
upon the whole case, and the defendant was found 
uilty : 
Held, The section 3664 of the Code, providing that a 
new trial may be granted on the refusal of the Judge 
to charge a pertinent charge in the language requested 
in writing, is not mandatory, but permissive only ; 
and when the Judge has, in fact, charged the language 
correctly on the points covered, and upon the whole 
case, and has refused a new trial, this Court will not, 
for this reason only, grant a new trial. Powers vs. 
Phe Bah és ioe sisivst sa ycicebiocdsgenedsende dets pantposccese 209 
It is not error for the Court to charge the jury that 
the words as alleged in the declaration are libellous, 
as that is not an expression of opinion as to the evi- 
dence before the jury. Pugh vs. McCarty.......0..++++ 383 
. It is error for the Court below to refuse to charge the 
jury when requested, in writing, in the language of 
the judgment of this Court, on the same statement of 
facts in a case between the same parties which had | 
previously been adjudicated in this Court. Ibid. 
It is not necessary for the Court to apply the law 
given in charge to the jury, to the facts of the case, 
when application is plainly apparent. Goode & Son 
OG, FOIE a0 t4rne corncane-anecns sestonadeabedomeaiantuatede 593 
. Counsel should request the Court to charge upon the 
material points in the cause. (R.) Ibid. 
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COMMON-CARRIERS. See Carriers. 


COMMON OF PASTURAGE. 


To entitle the plaintiff to recover in an aetion against a 
defendant for the unlawful interference with his right 
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of “common of pasturage,” such right as against the 
defendant must first be established, and it must be 
shown that the defendant has unlawfully interfered 
with it, Davisvs, Gurley... ...0000 -seeeee Seapihin cons ense 582 


CONCEALED WEAPONS. See Criminal Law, 4. 


CONCLUSIVENESS OF JUDGMENTS. 
See Res Adjudicata. 


CONDITIONS PRECEDENT. 
See Cor'porations, 2. 


* Insurance. 


CONFEDERATE MONEY. 
See Principal and Agent, 2, 3. 


CONFEDERATE CONTRACTS. 
See Scaling Ordinance. 


CONFLICT OF JURISDICTION. 
See Bankruptcy, 4 


CONSTITUTIONAL LAW. 


1. That part of the 15th seetion of the Act of 1870 
which authorizes the defendant to elect to give up the- 
pry in his possession, for which the contract was 
made, in full discharge of his indebtedness, impairs 
the obligation of the plaintiff’s contract,-and is uncon- 
stitutional and void, Abercrombie vs. Baxter et al... 


2. When the Constitution creates an office to be filled big 
appointment of the Governor, by the advice and with 
the consent of the Senate, but legislation is necessary 
to carry the Constitution into effect, and an Act for 
that purpose is passed, which, by its express terms, 
does not take effect until a day subsequent to the ad- 
journment of the Senate, the office is vacant, and may 
be filled by the Governor, until it-is filled permanently 
as provided by the Constitution, It is immaterial 
whether the office has “become vacant ;” it is suffi- 
cient that a vacancy exists; since in the former case 
the Governor may fill it, under the express words of 
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the Constitution, and in the latter case, he may fill it 
under section 66 of the Code, which authorizes him 
to appoint all officers and fill all vacancies, when no 
other mode is provided by the Constitution and laws. 
WARNER, Judge, dissenting. Gormley vs. Taylor..... 


When important and almost revolutionary results must 

follow from declaring a session of the Legislature il- 
legal, the Courts are bound to require a most palpable 
and direct violation of the Constitution, before they 
interfere. It is the duty of Courts, in passing .on the 
constitutionality of laws, not to pronounce against them 
except in a clear case, and to make every intendment 
possible in favor of their constitutionality. bid. 


Whether it is in the powersof the Courts to hold a 
law unconstitutional, on the ground that the Legisla- 
ture passing it is not in session according to the mode 
prescribed by the Constitution, and to inspect its jour- 
nals to determine the fact—Query? Ibid. 

The Legislature having, by a vote of each house, de- 
clared that the session of 1870, was not a session after 
the second session ufider the Constitution of 1868, it 
is very doubtful whether this decision is not binding 
upon the Courts, as the judgment of a tribunal au- 
thorized by the Constitution to decide it. Ibid. 


. Article III., section 1, paragraph 3, of the Constitu- 


tion of 1868, which provides that “the first meeting 
of the General Assembly shall be within ninety days 
after the adjournment of this Convention, after which 
it shall meet annually, on the second Wednesday in 
January, or on such other day as the Legislature may 
direct,” * * * * *, and that “ no session of the Gen- 
eral Assembly, after the second, under this Constitu- 
tion, shall continue longer than forty days, unless pro- 
longed by a vote of two-thirds of each branch there- 
of,” may, ina very just and proper sense, be construed 
to mean by the words, “‘ second session under this Con- 
stitution,” second session as provided for and specially 
required by this Constitution, so as to exclude the 
“two sessions,” called extra and irregular sessions, 
which, though legal, are not specially mentioned and 
required by the Constitution. Ibid. 

The session of the General Assembly, which met on 
the ...... day of July, 1868, more than ninety days 
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after the adjournment of the Convention, under the 
order of General Meade, and more than seventeen days 
before the Constitution of 1868, as decided by this 
Court in Foster vs. Daniels, 39th Georgia Reports, 39, 
went into operation, though a legal session may be 
called an extra or irregular session, and not one of 
the sessions meant by the Constitution in Article IIT. 
of the Constitution. Ibid. 


8. The session of the General Assembly of 1870, may, 
therefore, be fairly said not to have been a session after 
the second session, within the meaning of the clause 
which prescribes that no session, after the second 
under this Constitution, shall continue longer than 
forty days, unless prolonged, etc., etc, Ibid. 

9. Section 3987 of the Revised Code, requiring the plain- 
tiff in certiorari to give the opposite party in interest 
written notice of the sanction of the writ, and time 
and place of hearing, at least ten days before the sitting 
of the Court to which it is returnable, etc., etc., ap- 
plies to certioraris from the Justice Courts, and is still 
of force under the Constitution of 1868. Sparks & 
Tye vs. Burgheim 7 

10. An attachment for contempt, in refusing to obey an 
order of the Judge to pay a certain amount of tem- 
porary alimony, is not prohibited by that clause of 
the Constitution of 1868, abolishing imprisonment for 
debt. Carlton vs. Carlton 

11. That portion of the Act of October 13th, 1870, 
which allows the claimant of land subject to an execu- 
tion to set-off against the judgment the losses of the 
claimant, by the late war, is in violation of Article I, 
section 10, paragraph 1, of the Constitution of the 
United States, and is, therefore, void. Solomon vs, 
Lowry 

12. An Act denying all remedy on a contract would im- 
pair its obligation and be void. (R.) West vs. San- 
som et al 

13. Where a party petitioned the Court for a mandamus 
oe the sheriff to compel his levy of a fi. fa. 
pl in his hands upon a homestead of realty set 

apart under the law, upon the ground that the Act of 

1868, so far as it prevented the levy of a fi. fa. on 

such property or a judgment fi. fa. in existence be- 


290 
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fore the setting apart of such homestead, and granted 
a larger amount of exemption than existed under the 
law at the time of the contract, was unconstitutional 
and void, and the Court held the Act valid, and re- 
fused the mandamus: Held, That this was not error 
in the Court, under the rulings of the Court affirm- 
ing the constitutionality of the Act, and protecting 
the sheriff from rule on account of its provisions from 
his refusing to levy said fi. fa. McCay, Judge, dis- 
senting. Gunn vs. Barry........csececersees « Ailhee donne ‘ 
14. Under the Constitution of 1868, which differs from 
the previous Constitutions of this State, in the grant 
of the power of pardon to the Executive, and con- 
tains only the same limitation upon the power that 
limits the royal prerogative in Great Britain, by Act 
of William the Third, which is incorporated into the 
Constitution of the United States, and by the Courts 
in Great Britain, and of the Supreme Court of the 
United States, which has been held to authorize the 
exercise of the pardoning power before as well as after 
conviction, it was error in the Court to reject this par- 
don upon that ground. Dominick vs. Bowdoin........ 


15. Where it appears from the record that A. sued W. 


upon a promissory note, dated in 1868, and that W. 
had filed his plea under oath, that it was given in re- 
newal of a contract, made before the Ist of June, 1865, 
and the Court dismissed it upon the ground that the 
Act of 1870 was unconstitutional : 

Held, That the Court erred in dismissing the plea upon 
this ground. The law of 1870 is not ex post facto, 
for that applies to criminal, and not civil cases. The 
requirement that an affidavit be filed, that taxes due 
the State thereon have been paid, does not render it 
unconstitutional. If no tax was due, the law imposes 
none, and if the tax was due, creditors are not a fa- 
vored class to be exempted from the payment of their 
legal taxes. The parliamentary law said to be viola- 
ted, and, by it, the constitutional provisions for the 
passage of laws, does not operate to render it uncon- 
stitutional. Acts of the Legislature are presumed to 
be constitutional, and Courts will not declare them 
void, except in clear and urgent cases, It does not 
impair the obligation of contracts, for the law does 
not alter, modify or change a word in it; nor does it 
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impair the remedy, but both stand untouched by the 
law, and the requirement of the payment of tax due 
on the contract, neither impairs the obligation of it, 
nor denies the remedy ; and the fact presented by the 
plea, that the note sued on was given in renewal of an 
old debt, due before 1st June, 1865, if denied, was an 
issuable defense; if not denied, it stayed judgment 
until the law was complied with, and if denied, it was 
a fact to be tried by a jury. Welborn vs. Akin 


16. When, on the motion to set aside a judgment made 
in the case, it appears that the note was given in set- 
tlement and consideration of a claim held, and a judg- 
ment transferred upon a third party, and was not 
within the provisions of the Act of 1870, while we 
hold the Court erred in dismissing the plea, still, by 
the facts, when it appears no injury was done to the 
defendant, and the facts set up sufficient to show the 
judgment would not be changed by a new trial and 
reversal, a new trial will be refused. Ibid. 


17. The 5th section of the Act of October 13th, 1870, 
which authorizes a defendant in a fi. fa. to deny, un- 
der oath, the plaintiff’s affidavit that the taxes due 
upon the debt had been paid, and providing that the 
issue thus made shall be returned and tried as other 
affidavits of illegality, stands upon the same footing 
as the first and second sections of the Act, and is not 
unconstitutional. WARNER, Judge, dissenting. Con- 
nally & Bro, vs. Peck & Bowman 


18. The Act of 1869, authorizing attorneys to make 
oath to setting up issuable defenses to suits founded 
on contract, does not alter sections 3410 and 3412 of 
the Code, requiring pleas to the jurisdiction to be 
pleaded in person, and to be sworn to by the defen- 
dant. Colquitt vs, Mercer & DeGraffenreid 

19. A commissioned Notary Public, as ex officio Justice 
of the Peace, under the Constitution of 1868, may is- 
sue an attachment, as any Justice of the Peace may, 
under the provisions of the Code. Pool vs. Perdue... 454 

20. That portion of the Constitution of 1868 which con- 
firms and makes valid the Acts of the Legislature of 
1865 and 1866, was only intended to quiet doubt, and 
was not necessary to give them validity. In any event, 
as that body was a government de facto, in harmony 
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with the United States, its Acts are good, proprio vig- 
ore. Smith vs. Ordinary of Chatham county.........+ 504 
22. Every presumption will be made in favor of the 
constitutionality of an Act of a State Legislature. 
Where this Court has decided an Act of the Legisla- 
ture constitutional, under which decision many private 
rights have been settled, and to disturb which might 
unsettle many others, and perhaps prove a great hard- 
ship to the plaintiffs in those cases already adjudica- 
ted, the doctrine of stare decisis applies. Allison vs. 
Thomias 6b Oh i. vir.sosdscgeinesindicbnete qsusidsnnersile cvicavibaen? 649 


CONTINUANCES. 


1. This Court will hesitate to control the discretion of 
the Court below, as to a continuance, upon facts better 
understood by him than by this Court, (R.) Marshall 
& Bro. va. Clary......cccsss000, oes snehdaneeosaubrrcesseerdh 511 


2. Where an action of ejectment for a lot of land, by its 
number in the original State survey, had been pend- 
ing against three persons as joint-tenants for several 
years before the adoption of the new rule of Court 
requiring the tenants in possession in actions of eject- 
ment to admit themselves in possession before they 
will be permitted to defend, and after the case was re- 
ferred to the jury the plaintiffs insisted on the. rule, 
and two of the defendants disclaimed title to the west 
half of the lot sued for, but admitted themselves to be 
in possession of the other half: 

Held, That it was not error in the Court to refuse to 
continue the cause on motion of the plaintiff, for 
the reason then first brought to the notice of the Court, 
that the other defendant was dead, and they desired 
to make his representatives parties to the suit. 

It was too late to continue the whole case unless the 
knowledge of the death had just come to the plaintiffs. 
Payne vs, Ormond et Al .....1 secseccevevesecseccsnercessenns 514 


3. Upon the trial of an indietment for adultery, it is error 
in the Court to refuse a continuance for the absence 
of two witnesses, who had been subpcenaed and were 
within the jurisdiction of the Court, by whom the 
prisoner expected to prove his innocence ; and the fact 
of one being the woman accused does not change the 
rule. Worthy vs. The State. .........csescsecseceveseceveces 449 
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4, The fact that the Judge announces his readiness for 

— to send for their witnesses does not necessarily 

eprive a prisoner, who has not availed himself of it, 

of his legal rights to a continuance when his case is 
called in its order for trial. Ibid. 


5. When on a bill filed for an account and settlement of 
the affairs of a partnership, there was an answer, and 
the parties at issue, on the bill and answers, and there 
was a verdict for the plaintiff, and a motion for a new 
trial, on the ground that the Court erred in refusing 
to continue the cause, and it appearing, on the hearing 
of the motion, by the sworn statements of the absent 
counsel, that one of them was prevented from attend- 
ing Court by providential cause, and the other, be- 
cause the Judge had informed him, in open Court, at 
the regular term at the time he had fixed the day forthe — 
Adjourned Term at which the case was tried, that he 
had given Mr. Walker leave of absence from the Ad- 
journed Term, and that none of his cases would be tried ; 
that Mr. Walker was a leading counsel for the plaintiff 
in this case, and was counsel in all the cases in which 
the absent counsel was employed ; that he had so pub- 
licly notified the Court, and that trusting to this he had 
not attended the said Adjourned Term: 

Held, That it was no abuse of the discretion vested in the 
Judge, in such cases, to granta new trial. Smith vs. 
BRIE Sic dbed see esseceabocccscccsnctevecsvecccnccesesces chess 588 


6. Where a sheriff is ruled by a plaintiff in fi. fa., and 
answers, to which answer a traverse is filed, and 
plain at a subsequent term, proposes to withdraw 

is traverse and substitute another, it is impossible for 
this Court to say that the Court below abused its dis- 
cretion in allowing the sheriff a continuance, on the 
ground of such substitution, unless we had the new 
traverse before us. Goode & Son vs, Rawlins.......... 593 


7. Where counsei moved a continuance on the ground 
of sickness of his client, and stated in his place that he 
could not safely go to trig] because he needed his client 
to prove his plea of relief, and the opposing counsel 
offered to admit the facts stated in such plea, the mo- 
tion to continue was properly overruled. Kitchens et 
hg fn, AGRA nosso “neanqneny egeherbponnsssunasegtonsper 620 


8. Where there were two suits pending between the same 
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parties for the same cause of action, and the defendant 
makes a good cause for the continuance of the suit last 
brought, to-wit: that certain interrogatories sued out 
therein had not been returned : 

Held, That it was error in the Court to refuse the con- 
_ tinuance because the plaintiff had dismissed the suit 
first brought. Singer vs. Scott......scssccecerecseeseceeees 659 


See Garnishments, 1. 














CONTRACTS. 
See Administrators and Executors, 2. 
“ Carriers. 
“ Constitutional Law, 1, 12. 
“ Husband and Wife. 
“ Principal and Agent. 


CORPORATIONS. 


1, The Augusta Factory, an incorporated company, is 
only liable, under the existing laws of this State, to 
pay a tax on the whole amount of the capital stock of 
the company paid in, and not on the market value 
thereof: 

2. The Augusta Factory Company is liable for the pay- 
ment of all legal taxes on the property owned by it 
as a corporation which is not included as a part of 
their capital stock and constitutes no part thereof. 


McKay, Judge, dissenting. Wilson vs. The Augusta | 




















. Where there was a subscription of stock to a railroad 
company, and when due the payment of the amount 
subscribed was demanded by the company, and pay- 
ment was refused : 

Held, That is was not necessary for the company to show 
that it had issued or offered to issue the certificates of 
stock as a condition precedent to a right of recovery 
on the subscription. Fulgam vs. The M. & B. BR. BR. 

Cis arcsiaciesisne cdsrsdgemsonbsngadoneans séheaetneoseses decpesqns 597 


CORPORATION. See Criminal Law, 3. 


COSTS. 


A sheriff is not entitled to costs on tax fi. fas., whether 
for State or county taxes, unless the same be collected 
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from the defendants. Nor does the fact that the fi. fas. 
issued illegally under order of the Inferior Court, 
alter the rule. Keen'vs. Rouse 


CRIMINAL LAW. 


1. The Christian Sabbath is a civil institution older than 
our government, and respected asa day of rest by our 
Constitution ; and the regulation of its observance as 
a civil institution, is within the power of the Legisla- 
ture, as much as any regulations and laws having for 
their object the preservation of good morals, and the 
peace and good order of society : 33 Barbour, 543 ; 1 
Speers, 305. And it is within the right of the city of 
Atlanta to punish keeping open doors by dealers gen- 
erally, in the limits of the city, upon Sunday, for the 
purpose of preventing the violation of the State laws, 
as well as preserving the public respect for the Lord’s 


day. Kerwisch vs. The M. and C. of Atlanta 


2. The offense of incestuous fornication is not a joint 
offense under section 4459 of our Revised Code, and 
one person may be indicted and found guilty thereof. 
Powers vs. The State 

3. No precise rule can be laid down here, for the evi- 
dence of an accomplice in a felony must be corrobo- 
rated by another witness, or by circumstances; but a 
defendant cannot complain of the charge of the Judge 
on this point, who tells the jury that the evidence of 
the other witness, or the corroborating circumstances 
must be sufficient to satisfy them beyond a reasonable 
doubt of the guilt of the prisoner. Ibid. 


. Where, on the trial of a party charged with violation 
of the section 4454 of the Code, the Judge charged 
the jury, in effect, that army repeaters, having taken 
the place of horseman’s pistols, were to be regarded 
within the exceptions of the statute, while used by 
parties on horseback, and the jury found the defen- 
dant guilty, and a motion made for a new trial was 
overruled by the Court: 

Held, That the charge of the Judge was as favorable to 
the prisoner as the construction of the law would war- 
rant ; horseman’s pistols, excepted in the Code, having 
gone into disuse, and a pistol known as an army re- 
peater having taken its place, if the latter was worn 
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by parties on horseback, in the same way as the for- 
mer, we do not see but a fair interpretation of the law 
might bring it while so worn within the exception. 
But certainly not farther. And the evidence in this 
case showing that it was worn upon the person con- 
cealed, it was not error in the Court to refuse a new 
trial. Puryear vs. The State....crcecseessserseccee cores ° 


5. Where an indictment charged the prisoner with sim- 
dle larceny of a chestnut sorrel horse, of the value of 
100 00, ete., and the Court overruled a motion for 
acquittal, ete., upon the ground that the indictment 
did not describe the property stolen ; 

Held, That this was not error; when the proof showed 
that the animal stolen was a horse, the allegation to 
that effect is sufficiently distinct and definite, under the 
Code, as to the nature, character and sex of the ani- 
mal, and the allegation that he was a chestnut sorrel 
horse, was such a mark of identity as came within the 
requirements of the statute. Taylor vs. The State..... 


6. An indictment against a negro need not describe him 
as a colored person. (R.) Ibid. 

7. Hog stealing is not such an offense as can be settled 
in 4609th section of the Revised Code. Brown et al. 
C0, “SINE OUND ov osncess spososces cuspevdossegrenmengraces reqeend * 

8. In a charge of larceny, the property stolen was de- 
scribed as “ one black pig, white listed ; and one white 
pig, with a blue rump; both without ear marks ; and, 
together, of the value of $2 00, the property of James 
Drake :” 

Held, That this description is sufficient. bid. 

9. An indictment is sufficiently technical, under section 
4428 of the Code, that charges that the defendant, in 
the year 1870, did unlawfully employ the servant of 
one Phillip West, during the term for which he was 
employed, and that he was then in the employment of 
West, and that his term of service was not expired. 
Bryan vs. The State......csescrseceseseceseee ‘amen sovenavhe 

10. Where the Court let in testimony of a previous em- 
ployment by the defendant, though before the end of 
the year, and not in rye: 5 it was error in the Court 
to charge the jury that such previous contract was no 
protection or justification, inasmuch as that question 
was one for the jury, under the facts. Ibid. 
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11. Where the evidence showed the person employed by 
the defendant had been previously employed by the 
prosecutor, to bring other hands with him to his plan- 
tation and superintend them : 

Held, That such employment did not constitute such 

rson a servant, within the provisions of the law. 
concurring opinions. 16% 

12. When an indictment charged and accused an un- 
married woman with the offense of “ fornication,” for 
that she had sexual intercourse with a married man : 

Held, That the indictment was bad, on special demurrer 
thereto, that the offense should have been charged as 
“adultery and fornication,” in the language of the 
Code defining the offense. McCay, Judge, dissent- 
GR, STE Gi OO TOU cc icateccctopsccéby-sepstececocd 344 


13. Upon the trial of an indictment for adultery, it is 
error in the Court to refuse a continuance for the ab- 
sence of two witnesses, who had been subpeenaed and 
were within the jurisdiction of the Court, by whom 
the prisoner expected to prove his innocence: and the 
fact of one being the woman accused, does not change 
the rule. Worthy vs. The State ........0ss-cseseceeeserees 449 


. 14, The fact that the Judge announces his readiness for 
parties to send for their witnesses, does not necessarily 
deprive a prisoner, who has not availed himself of it, 
of his legal rights to a continuance when his case is 
called in its order for tral. bid. 


























COUNTY SITE. See Equity Jurisdiction, 6. 
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DAMAGES. 
See ity Practice, 3. 
" 57 al of Damages. 
DECEIT. See Equity Jurisdiction, 7, 8. 









DEDICATION. 
See Municipal Corporations, 3, 4, 5, 6. 


DIMINUTION OF RECORD. 
See Practice in Supreme Oourt, 5. 
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DISCRETION OF JUDGE. 


See Alimony, 1. 
“ Continuance, 1. 
“ Injunctions, 
“ New Trial. 


DISTRESS-W ARRANTS. 
See Landlord and Tenants, 3, 4. 


DISTRIBUTION OF ESTATES, 


1. This was a bill filed by the administrator of Billings- 
lea, for direction as to the payment of the debts of his 
intestate, out of the assets in his hands, (the estate be- 
ing insolvent,) including the widow’s right to dower, 
homestead, ete. : 

Held, That the necessary expenses of the administration, 
including the provision allowed for the support of the 
family of the intestate, be paid out of the general 
funds of the estate. Rust, Johnson & Oo. vs. Billings- 
lea et al. Creighton vs. Jones et Al........cecsecerseceees ‘ 

2. Held, also, That the decree of the Court below in fa- 
vor of Milton Creighton, trustee, etc., be affirmed as 
to the amount thereof, and being a debt due by the in- 
testate as trustee, is to be paid next after the expenses 
of administration and the year’s support of the intes- 
tate’s family. Ibid. 

8. It appears from the record that, on the 11th of Octo- 
ber, 1866, the intestate, Billingslea and Vason, jointly 
purchased from Jones the Mott and Clayton planta- 
tions, gave their joint notes therefor, Jones making a 
deed to them jointly for the land, and they, at the 
same time, jointly executed a mortgage to Jones on 
the land, to secure the payment of the notes given for 
the purchase-money thereof. The purchasers of the 
land: occupied it jointly for one year, then Vason re- 
linquished his interest in it to the intestate, who occu- 
pied and cultivated the same to the time of his death, 
on his own account. Jones was no party to the con- 
tract between Vason and Billingslea : 

Held, That the seisin of the intestate of the land em- 
braced in the Mott and Clayton plantations was suffi- 
cient, in law, under the provisions of the Revised Code 

of this State, to entitle his widow to dower therein ; 
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that a mortgage in this State is only a security for a 
debt, and passes no title; that the mortgage on the land 
was a lien, created by the parties making it, which can- 
not defeat the widow’s right to dower ; that, inasmuch 
as the mortgage lien on the undivided half of the 
Mott and Clayton plantations was not created by the 
intestate, as the husband of the widow, but by Vason, 
who subsequently conveyed the land to the intestate 
with the incumbrance of the mortgage thereon, the 
widow, before she can enjoy her dower in the undivi- 
ded half of the land conveyed to her husband by Va- 
son, with the incumbrance of Jones’ mortgage, must 
first discharge that incumbrance created thereon by 
Vason to Jones, the same not being a lien created by 
her husband, but a lien which existed on the land at 
the time the husband acquired his title thereto from 
Vason. Ibid. 

4. It is also disclosed by the record, that, on the 31st of 
January, 1868, Billingslea, the intestate, drew his 
draft in favor of Thomas Hill, for the sum of $4,- 
322 39, payable 15th November next after date, upon 
Messrs. Rust, Johnson & Company, Albany, and to 
secure the payment of that draft, the intestate, on the 
same day, executed his mortgage deed to Hill for his 
undivided half interest in the tract of land known as 
the Hill plantation, the sum specified in the draft be- 
ing the amount due Hill by the intestate for his share 
of the original purchase-money for the Hill planta- 
tion. This draft was accepted by Messrs. Rust, John- 
son & Company, for the accommodation of the drawer, 
and paid by them as such accommodation acceptors, 
they having no funds of the intestate drawer in their 
hands at the time of their acceptance of the draft. It 
also appears from the record, that Rust, Johnson & 
Company refused to accept the draft of the intestate, 
unless the mortgage was made, and that it was agreed 
that the mortgage should be transferred to them, on 
payment of the draft by them. The draft was paid 
at maturity, and the mortgage was transferred to them 
on the 25th of November, 1868: 

Held, That, under the general rule applicable to the 
payment of the debt by accommodation acceptors, or 
securities, they would have been entitled to the trans- 
fer of the mortgage; most certainly they were entitled 
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to such transfer, under the special agreement of the 
parties, as shown by the record, and were entitled to 
the same specific lien on the Hill plantation, or the 
proceeds of the sale thereof, as the original mortgagee, 
and to have the same paid according to the priority of 
its lien upon that specific property included in the 
mortgage. bid. 

. Held, also, That the widow of the intestate was not 
entitled to a homestead and personal exemption out of 
his property, in addition to her dower and provision 
for her year’s support. Ibid. 

. Held, further, That the factor’s lien of Rust, John- 
son & Company was not entitled to priority of pay- 
ment out of the proceeds of the crops made on the 
Mott and Clayton plantations, in the years 1868 and 
1869, on the statement of facts disclosed in the record. 
Ibid. 

. Held, also, That overseers, unless they are employed as 
common day laborers, and work as such on the plan- 
tation, are not entitled to priority of lien for the pay- 
ment of their wages, under the Act of 1869. Ibid. 


DOWER. 


. Under sections 1753 and 1759, of the Revised Code 
of this State, which provide that a widow is entitled 
to dower in all lands of which her husband died seized 
and possessed, and that no lien created by the husband 
during his life shall in any manner interfere with the 
same, a mortgage made by the husband, for the pur- 
chase-money, cotemporaneously with the deed to him 
by the vendor, passing, as it does, “ no title,” and be- 
ing only a lien created by the husband, is no bar to. 
her right of dower, nor is her dower subject to the: 
same. 


A widow is, in this State, entitled to dower in lands bar- 
gained by the husband, in his lifetime, to a third per- 
son, the purchase-money remaining rm 18 and the 
title to the land being retained by the husband, in him- 
self, until his death. LocHrane, Chief Justice, dis- 
sents. Slaughter vs. Culpepper......... echusdaibuntsends dé 
. Where a note given for the purchase-money of land 
was traded after due; and a suit instituted by the 
transferee upon such note went into judgment in 1867, 


VoL, xuiv.~-46, 
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and in 1869, the vendor of the land died, and his 
widow set up her claim to dower in the land, which 
was allowed her, upon the ground that the land came 
by inheritance through her, and she had not relin- 
quished her right thereto, in terms of the law, and 
the vendor, the defendant to the suit upon the note, 
filed his bill in equity, praying an injunction and set- 
ting forth the facts, which was granted by the Court: 
Held, The transferee of the note, after due, took it with 
the existing equities between the original parties, and 
the claim Ay ay under the facts, was not such an 
equity as the defendant was bound to plead to the suit 
in 1867, as the right did not ripen until after the death 
of the vendor, in 1869, and that this Court will not 
interfere with the judgment of the Court below in 
granting an injunction restraining the collection of 
the judgment, at law, until the hearing under all the 
facts in this case. Wright vs. McDonald............+++ 


See Distribution of Estates, 3. 


EJECTMENT. 


1. The 7th section of the Act of 1869, limiting the time 
of actions for torts committed, applies only to such 
torts as were committed prior to the 1st June, 1865, 
and not to torts committed since that date. Baker 


2. Where ejectment was proceeding against one who 
claims that his children owned the land, and he o- 
fered to make them parties defendants, he should 
have been allowed to doso. (R.) Wilborn vs. Whit- 
Jield’s executors 

3. And such party had the right to introduce a will 
under which the children claimed, and to prove that 
the premises in dispute were part of the property de- 
vised by said will to said children. (R.) Ibid. 

4. When a deed had been submitted to a jury conveying 
lot number one, in the village of Cedartown, and a 
fraction west of said lot, and it was proven that there 
were two fractions belonging to the grantor, one small 
and immediately west, of a triangular shape, lying be- 
tween lot number one and a public road, and one 
nearly equal in size, also west, but on the other side 
of the road : 


452 
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Held, That it was not error in the Court to charge the 
jury, in effect, that prima facie the smallest fraction, 
and the one immediately west, was intended. Wil- 
lingham 08. Noyebisss....04..cssesessessscdad sesecsisedseses’ os 


. Where A, being in possession of land under a bond 
for titles, on the payment of the purchase-money, 
made by B, sells the land to C, representing his titles 
to be perfect, and makes to C a bond for titles, to be 
made on the payment by C of the price agreed upon 
between them, and C, having no knowledge of the de- 
fect of A’s title, or that his possession was only per- 
missive, in good faith goes into possession under his 
purchase, pays his money in full, and remains in un- 
disturbed possession seven years: 

Held, ‘That C has a good title by prescription, as against 

B, the original vendor. Garrett vs. Adrian........++. 


6. Where an action of ejectment for a lot of land, by its 
number in the original State survey, had been pend- 
ing against three persons as joint-tenants for several 
years before the adoption of the new rule of Court re- 
quiring the tenants in possession in actions of eject- 
ment to admit themselves in possession before they 
will be permitted to defend, and after the case was re- 
ferred to the jury the plaintiffs insisted on the rule, 
and two of the defendants disclaimed title to the west 
half of the lot sued for, but admitted themselves to be 
in possession of the other half; 


Heid, That it was not error, in the Court to refuse to 

continue the cause on motion of the plaintiff, for the 

reason then first brought to the notice of the Court, 
that the other defendant was dead, and they desired to 
make his representative parties to the suit. 

It was too late to continue the whole case unless the 
knowledge of the death had just come to the plaintiffs, 
The disclaimer by the living defendants, presented as 
to them, only an issue as to the east half of the lot 
sued for, which was the only thing tried. The rights 
of the deceased defendant are not affected by the ver- 
dict. Payne vs, Ormond et dl......0scceeeserecerereeeeeees 

. On the trial of an action of ejectment, it was shown 
that a certain deed, purporting to be from the State’s 

grantee, was lost or destroyed, and the interrogatories 

of a witness were offered, who swore that he had seen 
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the deed ; that it, with the original grant, had been 
passed to him.as part of the muniments of title, on his 
purchase of the land, about the years 1826-1830, from 
the brother-in-law of the assumed maker of it; that 
he did not remember the witnesses, and that he 
thought he had sent the deed to DeKalb county for 
record, though he could not say it was recorded. It 
was in proof by other witnesses that the original grant 
had been in possession of the supposed maker of this 
deed in 1826, and not afterwards, though it was stated 
by a witness that the grantee had said that the 
grant was burned with his house. It was also in 
proof that, soon after 1826, the supposed maker of this 
Jost deed ceased to give in the land for taxes with his 
other lands which he had previously regularly done 
each year since the drawing. It was also in proof 
that both the maker and grantee of the supposed deed 
were dead, and that the Court-house and records of 
DeKalb county had been destroyed by fire: 

Held, That altogether, these circumstances were proper 
to go to the jury as evidence worthy of consideration 
to show the genuineness of the deed, and to justify a 
charge of the Court, treating them as evidence upon 
that point. bid. 

8. Under the Act of 1856, when an adverse possession 
of lands has commenced in the lifetime of the claim- 
ant, the Statute of Limitations did not cease to run at 
his death (except as against his minor heirs, lunatics, 
Jfemes covert, ete.) in favor of his estate, unless ad- 
ministration be taken out within four years from the 
death ; and if administration be delayed longer than 
this, the five years are not to be counted out in favor 
of the administrator, Ibid. 

9. When an action of ejectment is brought by an admin- 
istrator, and the defendant sets up a title by prescrip- 
tion commencing before the death of the testator : 

Held, That in this State, even in an action at law, un- 
der the plea of the general issue, the defendant may 
sustain his prescriptive title by showing that the de- 
ceased left no debts, and that his heirs-at-law were all 
of age at the death of the intestate. And this is espe- 
cially true of the full age of the heirs; and the mere 
exisience of debis is no evidence, without objection by 
the administrator, bid. 
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10. Section 3670 of the Revised Code, requiring the 
Court to arrest the cause on the filing an issue of the 
forgery of a deed, and to try the issue thus tendered, 
applies only to registered deeds, and does not cover a 
cause where there is no registry and the party produc- 
ing the deed takes upon himself to prove the execu- 
tion thereof. Ibid. 

11. A mere squatter on a lot of land, without color of 
title or claim of right, cannot defeat the title of the 
true owner by conveying: the land to other purchasers, 
who have full knowledge of the nature and character 
of the title when they purchase it, although they may 
have been in possession of the land for seven years 
under snch title. The law will not permit the true 
owner to be defrauded of his land in that way. Brown 
et al. vs. Wells 


12. When a defendant claimed a prescriptive right to a 
lot of land, under a bond for title, on the ground that 
he had possession of the same by the exercise of such 
acts of ownership as the owners of such property 
usually do, though not living on the lot, and the 
Court charged the jury that the use and occupation of 


the land by the defendant must have been continuous, 
“that is, from day to day, month to month, and from 
year to year:” 

Held, That this charge of the Court was error, in view 
of the evidence contained in the record. Saterfield 
et al. vs. Randall et al......sc.-eeeereereves bvineddsingsddbotncin ‘ 


13. When, on the trial of an action of ejectment to re- 
cover the possession of a lot of land, it became a 
material question whether a certain deed offered in 
evidence was a forgery, and the Court charged the 
jury, “ But if you are satisfied, from the evidence, that 
the deed from Mrs. Meyers to Willis Jones is a for- 
gery, then the deed is a nulity as to all parties having 
notice of such forgery :” 

Held, That this charge of the Court was error. 
al. vs. Long.... » 


14, Where a defendant in ejectment relies on seven years’ 
adverse possession, under color of title, he can claim, 
under such title, only so much of the land as the 
largest description in his deed will embrace. McKay 
et al., vs. Kendrick et al 
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15. If, at the time his grantor makes the deed to him, 
such grantor, by accident or design, points out more 
land than the largest description in the deed will em- 
brace, and the defendant takes possession of the whole 
tract so pointed out, he is in, as to the overplus, only 
by the pedis poesessio, and cannot set up prescriptive 
title as to that part unless he has so held it for twen- 
ty years. Ibid. 


16. The lessor of the plaintiff can recover of a mere in- 
truder upon prior possession alone. bid. 


17. Where the lessor of the plaintiff is ejected, he cannot 
be said to have voluntarily abandoned, because he does 
not resume possession immediately on the land be- 
coming vacant again, especially where the defendant’s 
witnesses testify that no such vacancy ever occurred. 
Ibid. 

18. Where A makes a deed to B for the purpose of de- 
frauding the creditors of A, but retains possession of 
the land, and B brings ejectment, A may, by way of 
defense, set up the fraud under the rule, in pari delicto 





potior est conditio possidentis. Harrison vs. Hatcher. 658 


19. In such a case, grantees holding under a deed of 
gift from B, expressed to be for $5 00, and for love 
and affection, stand in the same condition as their 
grantor, and are volunteers. Ibid. 

20. Declarations of one in possession of land, that the 
land is his, are admissible to show adverse possession, 
but not for any other purpose. Ibid. 


21. When, in an action of ejectment, it appear that both 
parties claim title from the same person, it is not nec- 
essary to show title further back than to the common 
grantor. Ibid. 

22. A trustee for a woman during her life, with direc- 
tions to convey to her children at her death, may sus- 
tain an action against an adverse holder to recover the 


possession after the death of the mother. Ibid. 


23. Where in ejectment plaintiff shews title from the 

State to himself, and defendant relies on adverse pos- 
session under color of title, it is competent for plain- 
tiff to show, in rebuttal, infancy on the part of one of 
his grantors, even after the evidence has closed and 
argument commenced, if the existence of such fact then 
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come to his knowledge for the first time. Evans et al., 
08. BOW. avn assists iédseciscrnssdocicucssesbn scvbicccssseccsese 
24. When a party claims adversely it is not necessary for 
him to shew that he went into possession bona fide. 


This will be presumed until the contrary appears. 
Ibid. 


EQUITY JURISDICTION. 


. Where A. filed his bill in equity against B. and L., 
in which he alleged that B., as the agent of L., had 
sold to him certain guano, which was worthless, and 
fraud in the sale by the partner, and there was a de- 
murrer to the bill for want of jurisdiction, on the 
ground that L., who was the owner of the guano, re- 
sided in a different county, and also for want of equity, 
and the Court sustained the demurrer : 

Held, That the Court did not commit error in sustain- 
ing the demurrer, under the facts in this bill, upon 
both the grounds, Equity will not entertain jurisdic- 
tion over the principal by linking him with his agent 
or commission merchant, upon general allegations of 
fraud, or interest of commissions by such agent, out 
of the county of the residence of such principal. 
Ellis et al. vs, Lamar et Al...cccccsecececerencececssecccves 


. When a bill was filed to restrain the transfer of cer- 
tain promissory notes, alleged to have been given for 
the purchase of a tract of land, the main inducement 
for the purchase thereof being the timber standing on 
the land at the time of the sale, which the vendor had 
previously sold to other parties, without the knowl- 
edge of the vendee, and the notes given for the land 
being due at different times : 

Held, That a Court of equity had jurisdiction, under 
the allegations in the complainant’s bill, to restrain, 
by injunction, the transfer of the notes by the vendor, 
which were not due at the time of the filing of the 
bill, until the final hearing of the cause, to prevent 
a multiplicity of suits, and to have the whole matter 
in controversy between the parties settled by the de- 
cree of the Court. Zeigler et al. vs. Beasley.........++« 
3. The plaintiff in error in this case filed his answer, in 
which he set up, by way of cross-bill, that a certain 
sum of money found to be due by the auditor to par- 
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ties therein named, as daughters of the decedent, was 
correct as to the facts set out in such report, and ad- 
mitted the trust and the rights of the parties, but al- 
leged that such amount ought not to be paid, upon 
the ground that their husband’s marital rights at- 
tached thereto, and that they had, by waste and mis- 
management of the estate, rendered themselves liable 
for a larger amount to the estate, and the Court below 
dismissed the cross-bill upon motion: 

Held, That the right, at any time before a final decree 
distributing the assets to file a bill setting up grounds 
of equity against the payment of certain debts, is rec- 
ognized by this Court, and if the subject matter has 
been previously litigated or adjudicated before the 
Auditor, upon the faets, and by the Court, upon ex- 
ceptions to his report, relative to the law, and the in- 
terlocutory judgment of the Court has confirmed the 
report, such facts must arise upon plea to the cross- 
bill, and it was error in the Court to dismiss the same 
upon motion. Crutchfield et al. vs. Patten 


. When, by mistake of a magistrate, in failing to mark 
the name of counsel to the defense of a suit pending 
in his Court, judgment was obtained against the de- 
fendant, and such defendant, under a mistake and ig- 
norance of the facts, let the time elapse for appeals, 
and filed his bill, stating the facts of the mistake, and 
also that he was not liable for the debt sued, it being, 
as he alleges, a promise to pay the debt of another, 
under conditions, which is denied by the defendant to 
the bill, and upon hearing the evidence, the Court re- 
fused the injunction : 

Held, That the Court erred, under the facts alleged in 
the bill. The judgment having been obtained by mis- 
take, equity had jurisdiction, and the fact of the lia- 
bility was a question for the jury, upon the evidence, 
and it was the duty of the Court to have restrained 
the levy under such judgment, until the hearing upon 
all the facts and evidence in the case. Brown vs. 


. When a bill in equity was filed by Mrs. Worthy, al- 
leging that she had purchased from Tate the premises 
in dispute, and having great confidence in him, had 
given him the deed and tax receipts thereto, at his re- 
quest, which, on her request to return, he said he had 
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burned up, and the prayer of the bill was to cause 
said deed and tax receipts to be returned, and also to 
enjoin proceedings to eject her as the tenant of Tate, 
the former owner, under the provisions of the Code 
against tenants holding over. And she further pre- 
sented her inability to give bond under the section of 
the Code requiring security with the counter-affidavit 
to arrest the proceedings under the warrant, ete., and 
the bill was demurred to and a motion made to dis- 
miss it, upon the ground that there was a complete 
remedy at law, Hh for want of equity, which motion 
to dismiss was sustained by the Court : 


Held, Under the facts presented by the bill, that this 


was error. There was equity in the bill, as against 
Tate, to cause the delivery of the deed and tax re- 
ceipts, and the provision for defense by counter-affida- 
vit and bond, under the 4007th section of the Code, 
was not ample and complete, and the facts developed 
such a condition of alleged fraud and trust as invoked 
the jurisdiction of equity. Worthy vs. Tate.....+....+ 


. Under an Act of the Legislature, a new county was 


organized, and the voters required by ballot, under 
the usual superintendents of such elections, to locate 
the county site, and in casting their ballots various 
places were designated, which the commissioners, ap- 
pointed by the Legislature, together with the Ordina- 
ry elect, from their contiguity to each other and a 
common understanding among the people as to what 
was meant, held to be one and the same thing, and 
consolidated the various votes, which, by addition to- 
gether, gave a majority over the centre of the county, 
which was also voted for; and such commissioners 
proceeded, under the Act, to lay out town lots and 
offer them for sale; and other citizens dissatisfied with 
their judgment, brought a bill of injunction to enjoin 
such commissioners, and the Court below granted the 
injunction upon the hearing of the various affidavits, 
pro and con, touching the premises. Several witnesses 
testified that these various place were not the same 
and a much larger number testified that they were: 


Held, Under the facts in this case, that a Court of equity 


had jurisdiction at the instance of citizens of the coun- 
ty to enjoin the commissioners from doing what they 
alleged to be an illegal act, which resulted to their 
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injury as tax-payers and property holders of the 
county. Smith et al. vs. Magourich et al 

7. A bill was filed, alleging that in 1868 the complain- 
ants had purchased of defendants a tract of land, de- 
scribed in the deed as containing three hundred and 
fifty acres, more or less, for $5,000 00, half of which 
was paid in cash, and the balance secured by note 
and mortgage, of which there was still due $1,250 00, 
and that proceedings were pending for the foreclosure 
of the mortgage; that the defendants had falsely and 
fraudulently represented said tract to contain three 
hundred and fifty acres, and complainants had bought 
the same on the faith of their said representations ; 
that complainants had, by a recent survey, ascertained 
that the said tract did not contain more than two hun- 
dred and sixty-four acres. The bill further alleged 
that the defendants were insolvent, and prayed an in- 
junction of the proceedings to foreclose—a cancellation 
of the deed to them—and the mortgage—a decree for 
the money they had paid, and that the land be de- 
clared subject to the decree : 

Held, That, as there was no allegation in the bill to 
show that the prime quantity of three hundred and 
fifty acres of land was such an ingredient in the trade 
as could not be compensated by recouping the value 
of the deficiency against the amount still due, there 
was no ground for the rescinding the trade. And 
as the remedy at law by plea was complete for the 
deficiency, equity had no jurisdiction of the matter. 
Trammel vs. Marks 166 


. It was error to rule out evidence of the deficiency of 
the quantity of the land. Under section 2600 of the 
Code apportionment of the price as well when the 
purchase has been by Jot as per acre may be had when 
deception or mistake amounting to fraud is proven, 
which is for the jury and not the Court to determine. 
James vs. Elliot 

9. Where a summons of garnishment has been served on 
a defendant, and he can protect himself in a Court of 
law by filing his answer, stating the fact as to his in- 
debtedness, a Court of equity will not interfere by 
granting an injunction to restrain the parties in the 
exercise of their legal remedies. Curr vs. Lee, exec- 
ULOP... 0006 evscebevccedssce-e se edecccsee Vdccesedscoccce voccesstee 376 
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10. When it appears from the bill that the complainant 
has a judgment at law for the amount of his debt, he 
has an adequate remedy by levy and sale of the prop- 
erty, and equity will not assume jurisdiction to en- 
force, by a decree, the collection of a judgment already 
obtained where the allegations set up the insolvency 
of the parties merely, as the process of the Court upon 
the judgment at law is the proper remedy ; and a de- 
murrer to such bill on the grounds stated ought to 
have been sustained. Lawson & Lawson vs. Grubb’s 
Ada TAEOP 6... in ss o0icsndebevicrecs se sepewadean scehascabecatde 466 
11. The fact of whether a contract was entered into by 
Whitfield with Spearman, to devise to him certain 
property, by will, is one for the jury to find upon the 
evidence, and if they found a contract existed, equity 
had jurisdiction to decree damages for the breach, al- 
though it was impossible to decree specific perform- 
ance in terms of such contract. Spearman vs. Wilson 


POSSE SHEETS SHEETS EEE EH EEETEFT OSES EEEEHEESEEH HEHEHE SE SEEDS 


See Accord and Satisfaction. 





















EQUITY PRACTICE. 


1. Where there was a bill and answer and plea, and it 
was agreed that as there was no dispute as to the facts, 
the Judge should decide the case on the pleadings : 
Held, That the facts set forth in the bill, answer and pleas 
are all to be taken by the Judge as true. Walker et al. 
08. Walker ef. Gl, ..0+.cvcsvdevcces esccgccentacobeseocossedsceess 142 


2.- Where, by consent of parties, a verdict was taken in 
an equity cause, for the complainant, the amount of 
the verdict to be left blank, and afterward, at the same 
term, a consent agreement was entered into by the par- 
ties, and put upon the minutes of the Court, reciting 
the fact of the verdict, and agreeing that the blank 
should be filled by the Judge, by proper order, after a 
hearing in vacation, and a decree was then taken by 
the complainants, leaving the amounts also in blank, 
and the hearing was had as agreed upon, and an or- 
der passed by the Judge directing the Clerk to fill the 
blanks in the verdict and decree, which was accord- 
ingly done: 

Held, That under this state of facts, and after nearly 

three years have elapsed without any motion by the 
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defendant, it was not error in the Court below to re- 
fuse to sustain a bill of review to allow a new hear- 
ing on the sole ground of error of law, on the face of 
the proceedings. Whatever of defect there is in the 
record is cured by the consent of the parties. bid. 

3. Equity may take jurisdiction by bill in the nature of 
a bill of peace, under section 3166 of the Code, and 
bring all the parties, plaintiffs and defendants, into 
the foram, and adjust their equities and several rights 
by one decretal verdict, and the inquiry upon the truth 
of such case to cover not only past but future damages, 
so as to stop all further litigation in or about the same 
subject matter, and operate as a complete investiture 
of the legal right, free from further claim of damages 
to the railroads in their use of Washington street, Au- 
gusta, for railroad purposes by steam power, within 
the legitimate scope of the legislative right granted to 
them upon their compliance with the verdict. The 


So. Ca. R. RB. Co., et al., vs. Steiner et al......cececeeees 


4, Where a mill was erected in 1866, and used in the 
ordinary manner since, until 1871, and a bill is filed 
to enjoin the mill owner from allowing the ebb and 
flow of the water below the mill, caused by the usual 
stopping and opening of the gate, on the ground that 
it produces sickness in the neighborhood, with special 
damage to the plaintiff, and it appears, by affidavits, 
that there is much conflict of testimony, as to the fact 

of the damage, and as to the ebb and flow being the 
cause of the sickness, it is no abuse of the discretion 
of the Court if he refuse the injunction until the facts 
are passed upon by a jury. Nelms vs. Clark & Mor- 
GEM saidevinr db qdnstabiden Suaii ester tddncdabess doteoobussenisscee 


See Injunctions. 
EVIDENCE. 


1. Certain cotton receipts were given to Davidson, the 
testator, in his lifetime, by the defendant, subject to the 
demand of Davidson or his order, and on the back 
thereof was written, “Deliver to T. N. Johnson, or 
order. W. Davidson:” 

Held, That this did-not vest the title to the cotton in 
Johnson as against Davidson’s legal representatives, 
but that it was competent to prove by Johnson that 
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he was merely the agent of Davidson to receive the 
cotton and had no personal interest in it, and that the 
indorsement on the back of the receipt was made for 
that purpose only. Lowery vs. Davidson et al......... 

2. Where, on a trial for incestuous fornication of A with 
his sister, the sister was introduced as a witness, and 
on cross-examination she denied that one Powers, 
(her brother-in-law,) had sued the defendant in her 
name, and the Court permitted proof to be made that 
a suit was pending in her name by Powers as her next 
friend, but Sollee to permit the declaration and ac- 
companying papers to be read to the jury: 

Held, That this was not error, as the contents of the pa- 
per were not material to the issue, which was simply 
whether or not a suit had been brought by Powers in 
her name. Powers vs. The State......c.s.see00s gevepsddue 

3. The sayings of one of the partners, not expressly or 
by implication brought to the knowledge of the other, 
are no evidence against that other, in an issue of part- 
nership or no partnership. Sankey & Shorter vs. The 
Cofeembus From Warite.....<scsnsccepccacsdbaccpegoooscosercs 

4, Upon a trial for larceny of a horse, a bill of sale to 
the horse offered by the prisoner, without showing 
aliwnde its bona fide execution was inadmissible as 
evidence, and the Court committed no error in ruling 
out the testimony. Zaylor vs. The Slate.......+.00.0+0 

5. If, upon the dissolution of a law firm, one of two 
partners gets a note for his part of the fee, evidence 
of his agreement to be represented in the trial of the 
case is competent and material, and ought to have been 
submitted to the jury under the charge applicable. 
Pool ge. Oareg o1000s0vees dncvonadacsepanssgapstataenevenchpe 

6. One’s habits, temper, morality, sobriety, sense, or the 
contrary, should be ascertained when he applies for the 
guardianship of an idiot. (R.) Johnson vs. Kelly... 


7. It was error in the Judge, upon the trial of the 


traverse of the sheriff’s answer, to reject evidence of 


the fact that the defendant in fi. fa., had property in 
his possession sufficient to satisfy the judgment, at the 
time of the return of nulla bona by such sheriff upon 
the execution. Bell et al. vs. Thorpe........+00ce0ees0+0s 
8. On the trial of an action of ejectment, it was shown 
that a certain deed, purporting to be from the State’s 
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grantee, was lost or destroyed, and the interrogatories 
of a witness were offered, who swore that he had seen 
the deed ; that it, with the original grant, had been 
passed to him as part of the muniments of title, on 
his purchase of the land, about the years 1826-1830, 
from the brother-in-law of the assumed maker of it; 
that he did not remember the witnesses, and that he 
thought he had sent the deed to DeKalb county for 
record, though he could not say it was recorded. It 
was in proof by other witnesses that the original grant 
had been in possession of the supposed maker of this 
deed in 1826, and not afterwards, though it was stated 
by a witness that the grantee had said that the grant 
was burned with his house. It was also in proof that, 
soon after 1826, the supposed maker of the lost deed 
ceased to give in the land for taxes with his other lands 
which he had previously regularly done each year since 
the drawing. It was also in proof that both the ma- 
ker and the grantee of the supposed deed were dead, 
and that the Court-house and records of DeKalb 
county had been destroyed by fire: 

Held, That altogether, these circumstances were proper 
to go to the jury as evidence worthy of consideration 
to show the genuineness of the deed, and to justify a 
charge of the Court, treating them as evidence upon 
that point. Payne vs. Ormond et al 

9. Where, in an action for damages for an assault and 
battery by the defendant upon the plaintiff, the defen- 
dant was a witness and was examined in full upon the 
case, and during the trial a bill of indictment, with a 
plea of guilty, for the same beating, and a judgment 


affixing a fine of two hundred dollars was introduced 
by the defendant in mitigation of damages. 
Whether the evidence was admissible is questionable. 
(R.) Owens vs. Sanders 
10. Parol evidence is not admissible to add a covenant 
to a deed. Sawyer vs. Vores 


See Interrogatories. 


EXECUTIONS. 


1. An execution founded on award against administra- 
tors in their representative capacity, which has been 
made the judgment of the Court, must follow theaward, 
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and can only issue against such administrators in their 
representative character, to be levied of the goods, etc., 
of their intestate. Horne vs. Spivey...... Nita biid epics oi 616 

2. If the execution, on such an award, is issued against 
the property of the intestate, and if none be found, 
then against the individual property of the adminis- 
trators, it is a nulity, so far as it seeks to subject the 
individual property of the administrators to the pay- 
ment of the debt, and if such property is levied on, 
upon affidavit of illegality, the facts not being con- 
troverted, the Court should sustain the affidavit of 

illegality. Ibid. 
















EXECUTORS. 


See Administrators and Executors. 









EXEMPTIONS. See Homestead and Exemptions. 





FACTOR’S LIEN. 


See Distribution of Estates, 6. 
“* Homestead and Exemptions, 10. 


FEES. 


















See Costs. 
“ Distribution of Estates, 1. 






FIDUCIARIES. See Bankruptcy, 10. 
FI. FAS. See Executions. , 
FORGERY. See Ejectment, 10, 13. 
FORNICATION. See Criminal Law, 2, 12. 
FRAUD. 














See Arbitration, 3. 
“ Equity Jurisdiction, 2, 5. 
“ Habeas Corpus, 2. 


GARNISHMENT. 


1. When a suit was brought in a Justice’s Court for an 
amount over $50 00, and a summons of garnishment 
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issued to a debtor of the defendant requiring him to 
appear and answer on the day fixed for the trial of 
the original suit, and the garnishee failed to answer 
on that day : 

Held, That, as by section 3228 of the Code, final judg- 
ment cannot go against the garnishee until a term 
subsequent to that at which he is required to answer. 
It is the duty of the magistrate to continue the pro- 
ceedings against the garnishee, by formal entry on his 
docket, to a subsequent day, not less remote than the 
unmber of days required by law for the service of the 
original summons against the defendant in the suit; 
and any judgment against the garnishee, before the day 
to which the case is so continued, is illegal. Scott, 
Bondourant & Adams vs. Patrick et al 188 

2. Where a summons of garnishment has been served on 
a defendant, and he can protect himself in a Court of 
law by filing his answer, stating the fact as to his in- 
debtedness, a Court of equity will not interfere by 
granting an injunction to restrain the parties in the 
exercise of their legal remedies, Carr vs. Lee, executor. 376 


3. When a garnishee had answered that he was not in- 
debted to and had no effects of the defendant, and 
there was a traverse of his answer, and the plaintiff 
proved that the defendant had left with the garnishee 
a large box, for safe keeping only, the garnishee de- 
clined to be responsible for it, but permitting him to 
leave it in his store-house; that it was there at the 
time of the service of the garnishment, had been re- 
moved since, with the permission of the garnishee, by 
the defendant, and that it contained $200 00 worth of 
goods : 

Held, That a verdict for the plaintiff, for the value of 
the goods, was sustained by the evidence. Loyless vs. 
Hodges Bros 


GUARDIANS. 


1. One’s habits, temper, morality, sobriety, sense, or the 
contrary, should be ascertained when he applies for 
the guardianship of an idiot. (R.) Johnson vs. 


2. In a contest for guardianship of the person of an 
idiot, a colored man, one applicant being a white per- 
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son, and the other an only sister and nearest of kin 
to the ward, the proof showed that both were unob- 
jectionable, and the Court charged the jury “ that 
other things being equal, relations were to be pre- 
ferred :” 

Held, That under the Code, section 1799, this charge 
did not, in its full meaning, present the provisions of 
law for the consideration of the jury. The language 
of the law is ‘‘ the nearest of kin by blood if other- 
wise unobjectionable shall be preferred.” The philos- 
ophy of the law is wise, and its administration ought 
to be enforced ; for superior advantages of wealth or 
intelligence in a stranger cannot justly invoke the ex- 
ercise of a discretion vested by law in the Ordinary, 
when the nearest of kin is unobjectionable, and over- 
ride the declaration of the law in favor of such near- 
est of kin by blood. Ibid. 


HABEAS CORPUS. 


. The Governor of this State granted an unconditional 
pardon to a party, who was afterwards arrested by 
the sheriff upon a bench warrant for the same offense 
pardoned by the Governor, and petitioned the Court 
for the writ of habeas corpus, and upon the hearing 
thereof the Court refused to receive the pardon as evi- 
dence in favor of the applicant. 

Held, That this was manifest error by the Court. It is 
the duty of all Courts, sitting for purposes of habeas 
corpus, or otherwise, to receive, without further evi- 
dence of its verity, the pardon of the Governor under 
the Great Seal of the State. Dominick vs. Bowdoin.. 357 

. Held, again, That pardons obtained by fraud are 
void, and upon suggestion of fraud upon the trial of 
habeas corpus, it was the duty of the Judge presiding 
to have heard the evidence, and passed upon its mer- 
its, as to the facts in the particular case, and it was 
error in the Court to hold that this question could 
only be inquired of by the jury. Ibid. 


HOLIDAY. See Practice in Supreme Court, 16. 


HOMESTEAD AND EXEMPTION, 


. When a sheriff was notified in writing that an execu- 
tion placed in his hands was founded on a debt which 


Vou. xLIv—47, 
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was for the purchase-money of land claimed as a 
homestead, and, having failed to make the money, 
was ruled for the amount of the execution : 

Held, That the sheriff was liable to be ruled for the 
value of the land he was notified to levy on and sell. 
DR 60s! BOW A. sits viene apvecicsttiies Wadivinesccces oe 14 

2. A and B entered into a omens of partnership, by 
which A was to furnish goods to B, who was to sell 
them, and, after the first cost of the goods were paid, 
the profits were to be equally divided; and, after B’s 
death, A filed his bill against his widow and heirs, to 
recover the balance he claims due to him, and set up 
that, inasmuch as B, during the copartnership, had 
used funds arising therefrom in improvements, etc., 
on certain property, which the widow had set off as a 
homestead under the laws of the State, his debt had 
a lien thereon. A demurrer was filed to the bill, 
which was overruled by the Court : 

Held, That the Court erred in overruling the demurrer, 
as the debt due by B in his lifetime to A constituted 
no lien on his property that would deprive the widow 
of her right to homestead as against his creditors 
therein, nor was the use of such funds, under the 
facts, within the exceptions in said Act, for money 
borrowed, labor done, or material furnished, etc., and 
that the claim of A against the estate of B was not of 
higher dignity or of more equitable consideration 
than other debts due by him, and that his remedy is 
complete at law, and the administrator on the estate 
of B is a necessary party to the enforcement of such 
ordinary debts against the estate. Kilgo et al. vs. Van- 
Wags va rcnsovees, socrsercececcccevccsereseccscccccsesescoves ccccce 61 

3. When the United States Courts, under the Bankrupt 
Act of 1869, have acquired jurisdiction of the estate 
of a bankrupt, the State Courts lose jurisdiction of 
all claims against him, provable under the Bankrupt 
Act, except specific liens upon his property, and legal 
or equitable claims of title thereto; and the home- 
stead and exemption provisions of the Constitution of 
1868 do not create such a specific lien upon or title 
to his estate, in favor of his family as may be heard 
and adjudicated by the State Courts pending the pro- 
ceedings in bankruptcy. Woolfolk vs. Murray. Bryan 
08. UNE... cccccesececcceee sovswdcootdesowsseseundosedesesonsepes . 133 
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4, Whether said claim is such a debt in favor of the 
family as may be proven before the Bankrupt Court, 
independently of the exemption granted by the Bank- 
rupt law to the bankrupt, it is for that Court alone 
to decide. Ibid. 

5. The case of Fannie Lumpkin vs. Eason, at this term, 
having been, by permission, expressly questioned and 
reviewed, is, after reconsideration, affirmed. Ibid. 


6. Where a party levied a distress-warrant on property 
consisting of a lot of drugs, which had been exempted 
by the Ordinary under the law of personalty exemp- 
tion, and it appeared the drugs exempted had been 
mixed with other drugs bought by the parties : 

Held, That the privilege of exemption extends only to 
the articles exempted by the Ordinary, and they must 
be identified to release them from levy, and a lot of 
drugs in «a store, mixed with other drugs, are liable 
to levy and sale, except as to such parts or articles as 
may be specifically claimed and identified. Smith et 
Gh. de. Fearnley. .sicveiivesscivccdedis ssiessesiescee Sebsadetier 243 


7. Where a homestead was claimed under the Act of 
1868, by the wife of a husband, on his land, who had 
been adjudged a bankrupt : 

Held, That the wife could not have a homestead on the 
land of her bankrupt husband, as against the assignee 
of the bankrupt, or those claiming title thereto under 
a sale made by the assignee of the bankrupt. Lwmp- 
With G6 GE. OB. ROD vos cndancce cca sbaccrssdcocsedboestveasetbe 339 

8. Where a party petitioned the Court for a mandamus 
nisi against the sheriff to compel his levy of a fi. fa. 
placed in his: hands upon a homestead of realty set 
apart under the law, upon the ground that the Act of 
1868, so far as it prevented the levy of a fi. fa. on 
such property or a judgment fi. fa. ia existence be- 
fore the setting apart of such homestead, and granted 
a larger amount of exemption than existed under the 
the law at the time of the contract, was unconstitu- 
tional and void, and the Court held the act valid, and 
refused the mandamus: Held, That this was not error 
in the Court, under the rulings of the Court affirming 
the constitutionality of the Act, and protecting the 
sheriff from rule on account of its provisions from 
his refusing to levy said fi fa. McCay, Judge, dis- 
senting. Gunn vs. Barry......s00 Sovceed. cbsed boows seve BOL 
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9. It was the duty of the Court to have directed the 
sheriff, by order, to levy upon the property, that the 
parties may have an opportunity of testing, before 
the Courts, whether the homestead so set apart, is or 
is not subject to an execution by the Comptroller 
General against a defaulting tax collector. Warner, 
Judge, dissenting. The State vs. Bradford, sheriff.... 


10. Where a factor makes advances to a planter, and 
takes a lien upon the growing crops, under Revised 
Code, section 1977, ya advances are in the nature of 
purchase-money, and the lien is, therefore, superior to 
the wife’s title, where the crop was set apart to her as 
personalty under the homestead laws, after it was 
made, Tift vs. Newsom.....-.+.+0+« presesicpepensrerevsces 


11. Where A bargained land to B, taking his notes for 
the purchase-money, giving his bond for titles, and 
afterwards indorsed one of the notes to C, who in- 
indorsed it to D, and B having paid some of the pur- 
chase-money, abandoned the land, and A having died, 
his administrator took possession of the land: 

Held, That the indorser and minor children of A are 
entitled to a homestead in the land as against a judg- 
ment obtained by D on the indorsed note against B as 
principal, and A and C as indorsers, The equity of 
B, under his bond for titles, with some of the pur- 
chase-money paid, to pay the purchase-money and de- 
mand a title, does not, in such a case, make the lien 
of the judgment paramount to the homestead. - Fair- 
cloth vs. St. JOhns.......ccesesereee goubimhaayessabies aitoooe 


12. If, at the time the sale of landby the sheriff, an ap- 
plication be pending for a homestead in favor of the 
family of the defendant, and notice thereof be given at 
the sale, the purchaser buys subject to the homestead. 
Ibid. 

13. Parties who appear before the Ordinary to contest 
the granting of a homestead are concluded by the 
judgment upon all questions which it is neccessary for 
the applicant to prove, and upon all questions which 
the statute provides the creditors may make, but they 
are not concluded upon the questions over which the 
Ordinary has no jurisdiction, unless it appears that 
they actually.made such questions, and that they were 


in fact decided. Harris vs, Colquit & Baggs........... 663 
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HUSBAND AND WIFE. 


When a wife, by consent of her husband, makes a con- 
tract for her own labor, in which contract it is agreed 
that she is, herself, to receive the compensation, she 
may, under our law, sue and recover in her own name. 
Meovispether 00. SBR, 4.000200 cissersercsnssscechepecoesossoe 541° 


See Alimony. 
“ Pawns, 
* Distribution of Estates, 3. 
“< Equity Jurisdiction, 3. 
“ Homestead and Exemptions. 


IDIOTS. See Guardians. 
ILLEGALITY. 





















See Relief, 16. 
“ Res Adjudicata, 1 


INCEST. See Criminal Law, 2. 
INDICTMENT. See Criminal Law, 5, 6, 8, 9, 12. 
INDORSERS. 


1, Where an accommodation indorser on a note made 
prior to June, 1865, has been compelled, by judgment, 
since that time, to pay the same or any part thereof, 
and sues the maker, securities and prior indorser, to 
recover the amount so paid by him, he is not obliged 
to file the affidavit of the payment of the taxes re- 
quired by the Relief Act of 1870. The debt to him 
did not exist until the payment of the — by 
him. Ezzard vs. Worrill et dl.....cccccescccecece wveesees 629 


2. A written contract for payment of specifics nt con- 
taining operative words of transfer is assignable so as 
to vest the title in the assignee, who may sue on it in 
his own name, under Revised Code, section 2218. 
Cochran ve. SONG... ...seerecdecsubiWese susie tabsdiuesis 636 
3. A written assignment “for value received” indorsed 
on such an instrument, the instrument not being a 
promissory note or bill of exchange, does not make 
the assignor liable as indorser or guarantor of the in- 
strument; hence he cannot be sued in the same action 
with the maker. Ibid. 
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4, Where such an instrument is assigned to A, who, in 
turn, assigns it to B, and, by some means, it again 
comes into the hands of A, he cannot sue on it in his 
own name for use of last assignee. Ibid. 


5, Under the provisions of the Revised Code of this 
State, the indorsers of a bill or note, not to be nego- 
tiated at a chartered bank, are not entitled to notice of 
non-payment, or non-acceptance, to charge them as 
indorsers: Code, 2739. Gilbert & Vason vs. Sey- 
mour, Johnson & Co 


6. Where the payee of a note indorses it after maturity, 
and suit is brought by the indorsee against the ma- 
kers and indorser, and the plea by the makers sets up 
usury, and the Judge held such plea by the makers 
did not affect the liability of the indorsers upon his 
contract of indorsement after maturity of the paper: 

Held, That this was not error. The contract of indorse- 
ment was a new and distinct contract, not affected by 
usury between the payee and makers in the hands of 
the indorsee without notice, and the indorser, in a suit 
against him by the indorsee, cannot set up his own il- 
legal act in taking usury, to defeat a recovery against 


himself as indorser. Frank et al. vs. Longstreet, Sedg- 


7. On a note made to be negotiated at a chartered bank, 
but not so negotiated and held by the payee at its 
maturity, and indorsed with a waiver of demand and 
notice by the security, and after its maturity indorsed 
by the payee, under our law, under 2739th section of 
Code, such indorser after maturity, upon suit by the 
indorsee, is not discharged by failure of proof of ‘“de- 
mand and notice,” and it was not error in the Court 
to refuse a non-suit on this ground. bid, 


INDORSEMENT EXPLAINED. 
See Principal and Agent, 1. 


INFANCY. 


See Ejectment, 23. 
“ Guardians. 


“ Relief, 15, 26. 
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INJUNCTIONS. 


1. Under the facts in this case, the question of loca- 
tion upon the part of the commissioners, being a ques- 
tion of disputed fact, we cannot say that the Judge 
violated the discretion vested in him by law in grant- 
ing the injunction; and we, therefore, affirm the judg- 
ment, with the following modification and direction, 
to-wit: That the place selected by the Commission- 
ers and located by them, shall remain as now located, 
as the place for the transaction of county business by 
the officers of said county, who may make snch ar- 
rangements in connection with the Commissioners, for 
the holding of Courts at that place as may to them 
seem proper until the final hearing of this case. Smith 
08. MaqgowriOls: i .00.ive sectisesedborisctedecsevssVebcesbsonse 163 

2. Where a mill was erected in 1866, and used in the 

ordinary manner since, until 1871, ‘and a bill is filed 

to enjoin the mill owner from allowing the ebb and 

flow of the water below the mill, caused by the usual 

stopping and opening of the gate, on the ground that 

it produces sickness in the neighborhood, with special 

damage to the plaintiff, and it appears, by affidavits, 

that there is much conflict of testimony, as to the fact 

of the damage, and as to the ebb and flow being the 

cause of the sickness, it is no abuse of the discretion 

of the Court if he refuse the injunction until the facts 
are passed upon by a jury. Nelms vs. Clark & Mor- 































3. When a Judge of the Superior Court, in the exercise 
of his discretion, grants or refuses an injunction, this 
Court will not interfere, unless such discretion has 


been manifestly abused. Thomas & Co. vs. Stokes...... 631 
INSANE PERSONS. See Guardians. 


INSURANCE. 


When a wife insured the life of her-husband in 1859 
with an agent of a New York Insurance Company, 
and paid the annual premiums promptly until 1862, 
but then failed to pay said premiums until March, 
1865, when the husband died, after which, and after 
the close of the war, she tendered the unpaid premiums, 
and demanded payment of the sum instsrbt, alleging 
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that she was prevented by the war and by Act of 
Congress from paying them year by year, on the day 
fixed in the policy: 

Held, That the contract of theeompany for any future 
risk was dependent upon the payment of the annual 
premiums as they, severally, by the assessment, were 
to be paid, and the failure to pay, for whatever rea- 
son, could not be remedied by a tender of the pre- 
miums after the death of the person whose life was in- 
sured, Dillard vs. The Manhattan Life Ins. Co........+ 


INTEREST. 
See Administrators and Executors, 3. 


INTEREST IN CAUSE. See Arbitration, 1. 


INTERROGATORIES. 


1. Objections to interrogatories on the ground that they 
are leading must be made when they are presented to 
the objector, to be crossed, and before they are executed. 
Sankey & Shorter vs. The Columbus Iron Works....... 


2. Where, in the crosses to a set of interrogatories, a 
witness was asked as to his course during the late war 
and whether he had not hired a substitute in the Con- 
federate army, and was further asked whether he be- 
lieved Jesus Christ to be the Saviour of the world, 
and the witness refused to answer the question : 

Held, That, as there is nothing in the record to show 
that such questions were pertinent to any matter be- 
fore’the Court, it was error in the Judge to rule out 
the whole of the witness’ answers on the ground that 
the cross-questions were not answered. Donkle vs. 


Kohn ......+4+ RavaeeCEPR Tince deb ocdivisecves panvdebbisdudivvece 
3. A witness used a memorandum in answering inter- 
rogatories, which was not attached to his answers. 
During the trial the Judge refused to rule out his an- 
swer, only so far as they were connected with said 
memorandum. The defect was one of execution, and 
the ruling of the Judge was right. (R.) The E. T. 
& Ga. BR. R. Co. vs. Montgomery.........sccceveererseeee ‘ 


IRREGULARITY. 
An irregularity in a second original is not fatal to the 
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278 
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suit if the party has had notice. (R.) _— et al. 
vs. Longstreet, Sedgwick & Co... sssesseesencevecesseens 179 


JUDGMENTS. 


Where a verdict and judgment are had against two de- 
fendants, on a joint and several contract, and it ap- 
pears that one was never served, the verdict and 
judgment are void, only as to the one not served; the 
other can take no advantage of the error. Kitchens 
6 GE: OE, TRING Socasececsncscengncccspecepionbecapanccetes 620 


J UDGMENTS—ConcLusIVENESS OF. 
See Res Adjudicata. 


JURISDICTION OF JUDGES OF SUPERIOR 
COURTS AND OF SAID COURTS. 


1. The jurisdiction of a Judge of the Superior Court is 
co-extensive with the limits of the State, and the Judge 
of one circuit may hold a Court in another circuit than 
that for which he was appointed. fiutledge et al. vs. 
Bullook. 00.5 svescdibtervespacethses diated cysshdsveens shapee eed es 23 

2. When the United States Courts, under the Bankrupt 
Act of 1869, have acquired jurisdiction of the estate of 
a bankrupt, the State Courts lose jurisdiction of all 
claims against him provable under the Bankrupt Act, 
except specific liens upon his property, and legal or 
equitable claims of title thereto; and the homestead 
and exemption provisions of the Constitution of 1868 
do not create such a specific lien upon or title to his 
estate, in favor of his family as may be heard and ad- 
judicated by the State Courts pending the proceedings 
in bankruptcy. Wolfolk vs. Murray. Bryan vs. 


JURISDICTION—Puxas To. See Pleading, 3, 4. 


JURY. 


1. Where, upon notice for a new trial, the Court granted 
the motion on the ground that the father of one of 
the parties, and guarantor who had been rejected as a 
witness upon the trial, had, in the Court room, near 
to the jury box, and. within hearing of the jury, 
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talked to another person, who had been a witness on 
the other side, about the case, and saying, among 
other things, that if he had been permitted to testify, 
he would have explained the whole matter, etc., and 
such fact was unknown to counsel or parties until after 
the verdict : 

Held, That in view of the necessity of preserving the 
purity of jury trials, where the Court below who pre- 
sides at the trial, and whose opportunity of knowing 
the effect of subtle influences brought to bear upon the 
jury is better than ours, has granted a new trial under 
section 3667 of the Code, we will not interfere with 
his discretion, except in cases of its abuse. Smith vs. 
WOE asin on. cnbvipcisocencedscrccccenesvi bitate nodse ies 
2. Under our laws, a Judge has no right to carry a jury 
into a different county from that in which they are 
empanneled; and any threat to do so, in case they do 
not find a verdict, was coercion, and deprived the jury 
of that free, voluntary consideration of the case in- 


voked by the law. Spearman vs. Wilson et al......... 


JUSTICES’ COURTS—TErms oF. 
See Garnishments, 2. 


JUSTICE OF THE PEACE. 


A Justice of the Peace may issue a distress-warrant 
for more than he can entertain a suit for. (R.) Smith 


be 60s TURE noo0rcrqerescccecescosenconaccooncereosece coos 
JUSTIFICATION. See Pleading, 2. 


LABORER’S LIENS. 
See Distribution of Estates, 7. 


LACHES. 


1. Parties are bound to take notice that Court may be 
held at the time and place fixed by law, though there 
may be no Judge for the circuit which embraces that 
place. (R.) Rutledge vs. Bullock......s.scseeseceeseeeee 
2. A motion to reinstate a case, made at a term subse- 
quent to that at which the judgment of dismissal was 
had, stands on the footing of a motion for a new trial, 


200 


23 
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and requires the same excuses for a delay as is re- 
quired in motions for new trial after the term has 
passed. Austin vs. Markham. .......cccccssvecevssererees 


See Practice in Superior Courts, 2, 4. 
“ Relief, 19. 


LANDLORD AND TENANT. 


1. Whilst it is a general rule of law that a tenant can- 
not dispute the title of his landlord, yet, when the 
defendant offers to prove to the Court facts going to 
show that the defendant was not holding possession of 
the premises as the tenant of the plaintiff, but under 
parties having paramount title thereto, the Court 
should allow the evidence to be received in order to 
ascertain the truth of the case, and then instruct the 
jury as to the law of landlord and tenant applicable 
to the facts as proved in relation thereto. Wilborn 
v8. Whitfield’ e exeoutores.siseicisccecie tao dvescdsececssecese 


2. When a bill in equity was filed by Mrs. Worthy, al- 
leging that she had purchased from Tate the premises 
in dispute, and having great confidence in him, had 
given him the deed and tax receipts thereto, at his re- 
quest, which, on her request to return, he said he had 
burned up, and the prayer of the bill was to cause 
said deed and tax receipts to be returned, and also to 
enjoin proceedings to eject her as the tenant of Tate, 
the former owner, under the provisions of the Code 
against tenants holding over. And she further pre- 
sented her inability to give bond under the section of 
of the Code requiring security with the counter-affi- 
davit to arrest the proceedings under the warrant, etc., 
and the bill was demurred to and a motion made to 
dismiss it upon the ground that there was a complete 
remedy at law, and for want of equity, which motion 
to dismiss was sustained by the Court: 

Held, Under the facts presented by the bill that this 
was error. There was equity in the bill as against 
Tate, to cause the delivery of the deed and tax re- 
ceipts, and the provision for defense by counter-affi- 
davit and bond under the 4007th section of the Code 
was not ample and complete, and the facts developed 
such a condition of alleged fraud and trust, as in- 
voked the jurisdiction of equity. Worthy vs. Tate... 
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3. A Justice of the Peace may issue a distress-warrant 
for more than he can entertain suit for. (R.) Smith 


248 


4. When a party sublets to another under a contract 
that the sublessee is to pay the rent due, this is not 
such a claim for rent as by the landlord as may be 
enforced against the sublessee by the levy of a dis- 
tress-warrant. Ibid. 


. A tenant cannot attorn to one who claims adversely 
to his landlord even to prevent an illegal eviction by 
the sheriff. Donklevs. Kohn 

. When a landlord rents a store in a building which, in 
the upper stories, was rented out to other tenants, and 
a water-closet, in the upper part, to which all the 
tenants had access, by reasons of obstructions thrown 
in, overflowed and damaged the goods of the tenant 
in the store: 

Held, That the landlord was liable for the damages ac- 
cruing. The fact of the act being caused by the neg- 
lect or wantonness of other tenants, when the proof 
showed previous notice that the closet was in bad con- 
dition, by abuse of such tenants, to such landlord, the 
fact that it was in the premise at the time of the rent- 
ing, and that the plaintiff had access to it, but did not 
use it, does not change the liability. It is the duty 
of the landlord to keep the premises free from the 
consequences arising ordinarily from the use of a 
water-closet, which mes a private nuisance, when 
not properly used and attended to; and if the land- — 
lord fails, and from such cause damage ensues, he is / 


liable. Marshall vs. Cohen 
LEV Y—Dismissat or. See Liens. 


LIBEL. See Slander. 


LIENS OF JUDGMENTS. 


When a sheriff, by direction of the plaintiff, levied a 
distress-warrant for rent upon the crop made on the 
land rented and also on certain mules belonging to 
defendant on the place, and afterwards dismissed the 
levy on the mules, it appearing that they were un- 
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der a mortgage of superior lien to the distress-war- 
rant, and the mules were run off by the defendant : 
Held, That such levy and dismissal did not postpone 
the lien of the distress-warrant on the crop to younger 
liens. Ketchum & Hartridge vs. Pace.....sssseveeserees 654 
See Distribution of Estates. 


“ Dower. 
“ Homestead and Exemption, 2, 3, 10,11. 


LIMITATIONS OF ACTIONS. 


The 7th section of the Act of 1869, limiting the time 
of actions for torts committed, applies only to such 
torts as were committed prior to the 1st June, 1865, 
and not to torts committed since that date. Baker et 
al. vs. Roath et al. 

As To Lanp.—See Ejectment, 5, 8, 9, 11, 12, 14, 15, 16, 

23, 24. 





















LIQUIDATED DAMAGES. 
See Measure of Damages, 3, 9. 


MEASURE OF DAMAGES. 


1, The sheriff was liable to bé”ruled for the value of 
the land he was notified fo levy on and sell, that be- 
ing the extent of the injury which the plaintiff sus- 
tained by the failure of the sheriff to perform his 
legal duty. Baker vs. Bower..........0csssscscceseeeevees 14 


1. If the evidence is confined to an agreed price for goods 
sold, it is not error in the Court to confine the jury 
to the agreed price as the measure of damages. (R.) 
Woddail vs. Austin & Holliday......c.0.s.scesesseeseseee 18 
3. Where A agreed with B to deliver one hundred bales 
of cotton, at twenty-one cents per pound, to him, at 
any time within sixty days, and B knew that A ex- 
pected to purchase himself to fulfil his contract, and 
the contract was reduced to writing, and recited that 
it was for value received, and the parties further agreed 
to put up $1,000 each, which they did, to cover the 
losses of such contract: 
Held, That, inasmuch as the original contract was re- 
duced to writing, and recited a consideration, we hold 
there was sufficient, under the facts, to take the con- 
tract out of the illegality of such contracts under sec- 
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tion 2596 of the Code, and that the $1,000 put up 
were to be regarded as stipulated damages, and the 
plaintiff could recover no more than that amount. 
Swift, Hamberger & Co. vs. Powell......06 sssseve mineene 


4, That the defendant acquired by his purchase every 
right of the pawnee, and was entitled to reduce the dam- 
ages by the amount of money due the pawnee, since, 
if the husband had authority to raise the money as 
the agent of the wife, her damages from the conver- 
sion was the value of the watch less the money ad- 
vanced thereon by the agent. Van Arsdale vs. Joiner.. 


5. As there was evidence pro and con as to the authori- 
ty of husband to pledge the watch, it was the right 
of defendant to have the law charged to the jury in 
both aspects of the case, and as the Court charged 
the jury that the measure of damages was the value 
of the watch in any event, this was error and the 
Judge erred in granting a new trial. bid. 


6. When, upon the trial of a bill filed to restrain the 
collection of notes given for the purchase-money of 
land, both cases, the common law suit and bill being 
filed together, it was charged that, by the misrepre- 
sentation and fraud of the vendor as to the boundary 
of the land, the vendee made the purchase, and by 
such fraud he had been mislead into expenses in pre- 

uration so far as making brick, for which purpose he 
aa the land, and which was known to the vendor 
at the time of the sale, and the Court rejected the ev- 
idence offered by the complainant, the vendee, to show 
his damages resulting from the alleged fraud, and 
also as to the quality of the land: 

Held, That this ruling by the Court was error. Under 
our law, fraud with injury gives a right of action— 
Code, 2906, 2907—and he may recover the damages, 
whatever the jury may allow in an action against him 
for the purchase-money, the rule of estimating dam- 

es being confined to his actual damage which he has 
suffered by the fraud of the party, the fact of fraud 
being for the jury to determine. James vs. Elliott... 


7. Under the facts of this case, if the jury found there 
was a contract, and a breach in the estimation of dam- 
ages, it is proper to consider any advances made du- 
ring the lifetime of Whitfield, distinguishing between 


123 


173 


237 
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voluntary gifts, not referential to the contract, but 

independent of it. Spearman vs. Wilson..........+009 483 
8. The altered condition of the parties, arising out of 

the losses to the estate of Whitfield, at his death, is a 

proper subject matter to be considered by the jury, 

in case they found a contract to have been entered in- 

to, and such breach as entitled Spearman to damages, 

under the rules of the law. Ibid. 


9. When there was a written agreement that one party 
would furnish and the other take all the crude tur- 
pentine made on a certain plantation when delivered 
in lots of forty barrels and pay for the lots on delivery, 
and if either party failed he should forfeit $1,000 00: 

Held, That the $1,000 00 is to be considered a penalty 
and not liquidated damages, and on a failure of either 
party the actual damage is all that can be recovered. 

Lee, Wyly & Co. vs. Overstreet’s administrator......... 507 


MILLDAM. See Nuisance. 


MISREPRESENTATION. 
See Equity Jurisdiction, 7, 8. 


MISTAKE. 
See Arbitration, 3. 
“ Ejectment, 15. 
“ Equity Jurisdiction, 4. 
“ Pleading, 1. 


MORTGAGE. Pui 
See Distribution of Estates, 3, 4. ” 


* Dower, 1. 


MUNICIPAL CORPORATIONS. 


1, The Christian Sabbath is a civil institution older than 
our government, and respected as a day of rest by our 
Constitution; and the regulation of its observance as 
a civil institution, is within the power of the Legisla- 
ture, as: much as any regulations and laws having for 
their object the preservation of good morals, and the 
peace and good order of society: 33 Barbour, 543; 1 
Speers, 305. And it is within the right of the city 
of Atlanta to punish keeping open doors by dealers 
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generally, in the limits of the city upon Sunday, for 
the purpose of preventing the violation of the State 
laws, as well as preserving the public respect for the 
Lord’s day. Kerwisch vs. The M. and C., of Atlanta. 204 


2. Where a public office is created by the authorities of 
a municipal corporation : 

Held, That an incumbent of the office does not have such 
an interest in the salary as that the corporation cannot, 
at its discretion, abolish the office, and by so doing de- 
prive him of his right to tender his services and de- 
mand his salary, for the full time for which he was 
elected. The City Council of Augusta vs. Sweeny...... 463 

3. A mere project, or plat of land upon paper, laying 
off streets, blocks and houses in a city, is not itself a 
dedication of the streets to public use, and when there 
is a proposition to the city authorities to receive and 
adopt said streets as public streets, the dedication is 
not complete unless the authorities affirmatively re- 
ceive and adopt the same, and this must appear by 
the minutes of the Council. Parsons vs. The Trustees 
Atlanta Univer sity......cccccreseececesererees aanbcoaper bouhes 529 

4, The City Council of Atlanta, in laying out or re- 
ceiving public streets, acts as a Court, and its proceed- 
ings can only be proven by its records; parol evidence 
of its action cannot be received. Ibid. 

5. In the absence of any formal acceptance by the pub- 
lic authorities of a street there must be clear proof of 
a continuous and notorious use for a reasonable time 

‘by the public to constitute an acceptance. bid. 

6. Where thefe is a controversy pending between the pub- 
lic authorities and a citizen as to the existence or non- 
existence of a public street, and the public authorities 
are temporarily enjoined from opening the same by 
bill, it is not competent for private citizens, as such, 
to file a new bill pending the other, to enjoin the ob- 
struction of the streets, unless they show some special 
damage to themselves from said obstruction different 
from the injury to the public. Ibid. 

7. The act of the municipal authorities, sanctioned by 
the Legislature, gives to the railroad companies the 
right to use the streets in controversy. But the fail- 
ure by the Legislature to provide for the assessment 
of damages by way of compensation to the property 
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owners on said street, does not take away the right of 
the party to his suit at law for damages under section 
2692 of the Code. The So. Ca. R. R. Co. et al. vs, 
Steiner et al.....++0 sonccdbsgngsos eveedreridlese sessbemnaensipe . 

8. While the use of a public street may be granted to 
railroads to lay bars of iron onto run over with trains, 
without endangering the street by obstructions or em- 
bankments, yet if the use of locomotives inflicts injury 
upon those who live on the street, by throwing smoke 
through the houses along the streets, or by its weight 
shaking them or breaking the plastering or walls, etc., 
and by the noise and screeching of whistles and en- 
gines, the legislative right to run over the street does 
not make such acts harmless, and the injury inflicted 
upon the legal rights of the parties is not damnum 
absque injuria. Upon the trial, the rule of evidence 
should be limited to actual damage. The right to 
use the street with reasonable obstruction in the pas- 
sage of trains is permitted by law, and is not an ele- 
ment of damage, nor is the jolting over the iron rail 
an element, nor the apprehension of the safety of chil- 
dren, nor are possibilities in cases of sickness, nor any 
inconvenience to visitors, not obstructing ingress or 
egress, nor any fanciful or speculative damages, or sen- 
timental injuries elements of damage. But the damage 
which the law recognizes must be actual, tangible and 
determinable by proof. And the depreciation of the 
property not only from obstructions to access, but by- 
smoke and injury to walls, etc., and traceable as effect 
from cause and the like may be inquired into to form 
the total of the injury. Ibid. 


NEGLIGENCE. 

Where A, who was the owner of a storehouse and lot in 
the city of Rome, left at the rear of such storehouse, an 
excavation walled up for the purpose of giving light 
to the cellar of such storehouse, and B, who, on an 
alarm of fire, went down to the storehouse adjoining 
the house in which the fire was, and entering at the- 
front door, went through the store, and going through. 
the back door turned off the gangway, across the open- 
ing, and fell in and was injured: 

Held, That the digging of an open space in the rear of 
the storehouse by A upon his own ground was a law- 


Vou, xt1v—48, 
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ful act by him, and he had the right to keep it there 
as an appurtenant right for the use of his property, 
and B falling in by accident, the same not being near 
to a public street or crossing, gave no right to recover 
damages from A as a wrongdoer in the premises, and 
B going there on account of the fire did not change the 
Tule. Kohn vs. Lovett ...... 2.00 ssecevceees sanasbuoue sense ; 


NEW TRIAL. 


1. When the evidence is conflicting, and there is suffi- 
cient evidence to support the verdict, and no error in 
the charge of the Court which might probably have 
produced a different result, this Court will not inter- 
fere with the discretion of the Court below in refusing 
to grant a new trial, on the ground that the verdict is 
contrary to the evidence. Woddail vs. Austin & Hol- 


2. When the evidence is conflicting, and there is suffi- 
cient evidence to sustain the verdict, and there is no 
material error in the charge of the Court, which might 
have probably produced a different result, a new trial 
will not be granted. Leaptrot vs. Robertson............ 

3. When the evidence is conflicting, and no rule of law 
violated in submitting the facts to the jury, which 
probably might have produced a different result, a new 
trial will not be granted, on the ground that the ver- 
dict is contrary to the evidence, the more especially 
when the presiding Judge is satisfied with the verdict. 
Dart, Jr., vs. Dupree 

4. The verdict of the jury was sustained by the evi- 
dence, and no rule of law being violated in submit- 
ting the case, it was error in the Court below to grant 
a new trial. Murray vs. Walker....... iestinmeseggeshoues 

5. When the Court, upon the trial, from a misconception 
of the law of the case, ‘misdirected the jury, and ad- 
mitted illegal evidence of consequential damages, but 
upon motion granted a new trial : 

Held, That it was not error in the Court to have grant- 
ed the new trial, especially as the verdict was for an 
amount not authorized by law. Swift, Hamberger & 
Oo. vs. Powell.....+0c.000+0 UbNispnniG Bahusenuibesseinsreines 

6. There was no request by either side that the Judge 
should charge as to the effect of A’s retaining posses- 
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sion of the notes he held against the person whom it 
was claimed had made the transfer. The jury found 
against the transfer, and in favor of the off-set. On 
a motion for a new trial, on the ground that the jury 
found contrary to the evidence, and on several other 
grounds, the Court overruled the motion on all the 
grounds taken, but granted a new trial on the ground - 
that he had erred in not charging the jury that the 
retaining possession of the notes, by A, was not con- 
clusive against the transfer if, from the evidence, the 
jury should believe a transfer was bona fide made: 
Held, That this was error as, in substance, such charge 
had really been given, at least, so far as it was proper 
for the Court to direct the jury as to the weight of 
the evidence. Zommey & Stewart vs. Ellis 139 


7. A motion to reinstate a case, made at a term subse- 
quent to that at which the judgment of dismissal was 
had, stands on the footing of a motion for a new trial, 
and requires the same excuses for a delay as is re- 
quired in motions for new trial after the term has 
passed. Austin vs. Markham.......... 


8. When a written request was made by the defendant’s 


counsel to the Judge to charge the jury, which request 
covered the whole case, and the Judge, in his charge, 
failed to follow the language of the request, but 
charged the law properly upon the points made, and 
upon the whole case, and the defendant was found 
guilty: 

Held, The section 3664 of the Code, providing that a 
new trial may be granted on the refusal of the Judge 
to charge a pertinent charge in the language requested 
in writing, is not mandatory, but permissive only ; 
and when the Judge has, in fact, charged the language 
correctly on the points covered, and upon the whole 
case, and has refused a new trial, this Court will not, 
for this reason only, grant a new trial. Powers vs. 


The State ....... db sipecheinteindeleheaniil adenine 


. In this case, while we are not entirely satisfied with 
the verdict, yet, as the case turns mainly upon the 
credibility of the witnesses—a matter specially within 
the province of the jury—and as the Court below has 
refused a new trial, we do not think it our duty to in- 
terfere with his judgment. bid. 
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10. When a question of fact has been fully submitted to 
a jury, who have found a verdict, and the Judge be- 
. low refuses a new trial, this Court will not reverse the 
judgment, unless there be a very strong case against 
the verdict. Cruger vs. Clark.......csccseccersseeeecceees 224 
11. In a doubtful case, where the law was not presented 
fairly, in view of the evidence, a new trial may be 
ranted. (R.) Sankey & Shorter vs. The Columbus 
FO Were i cccrisedsicsccvcecocsecccscese's SEbiddSdtde shesoicds 228 
12. The verdict of the jury in this case exceeded the 
amount proved to be due for rent, and we direct that 
the plaintiff write off the excess of the verdict over 
the rent due for the actual occupancy, or in default 
thereof, that a new trial be granted. Smith vs. Turn- 


13. The verdict in this case is supported by the evidence, 
and the Court below having refused a new trial, this 
Court will not reverse the judgment. Willingham et 


14. When the charge of the Court and refusal to charge, 
misconceived the law of the case, and the Court re- 
fused a new trial : 

Held, That this was error. Kohn vs. Lovett 

15. Where, during the term at which a case was tried, a 
consent order was taken, giving the losing party thir- 
ty days after the final adjournment of Court within 
which to make a motion for a new trial and file the 
brief of testimony, which time was subsequently, by 
another order, passed by the Judge, also by consent, 
extended to the day of December, and the par- 
ties failed to agree to the testimony until the last day 
of December, and the Judge being then absent from 
home, the brief, though presented to him, was not ap- 
proved on that day by him: 

Held, That it was not error in the Judge, on being sat- 
isfied that the delay was not the fault of the movant, 
subsequently to approve the brief of testimony and 

rmit it to be filed, and grant the rule nisi to be 
on at the next term of the Court. Donkle vs. 
BBvnsscsvicseencevsasipersqce soscoracesacseode bc penepabbnetinn 266 

16. As there is sufficient evidence in this case to sustain . 
the verdict, and as the newly discovered evidence is 
only cumulative, and would not, necessarily, change 
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the verdict, there was no error in refusing a new trial. 
Moore ve. Fhwings ef al.....scccsccccccccccccccccsccesccsceces 


17. Newly discovered testimony is only a ground for a 
new trial, when, if it were heard by the jury, it must, 
with considerable certainty, control the verdict. Ibid. 

18. Where the evidence in the case is all presumptive 
and the jury have found a verdict of guilty, this Court 
will grant a new trial upon the ground of the ab- 
sence of witnesses with greater liberality than in a 
case where the guilt of the accused is manifest by the 
proof. Worthy vs. The State. ....c.ccrecccsssscseessecees 


19. Upon the whole case, we think there was no error 
in the judgment refusing a new trial. Pool vs. Per- 
DR a 0asiene nivnbighisahs ssltenekshabersdiueveaneianminhiaiaiistnes 

20. A new'trial will not be granted because a witness 
swore on the trial to a fact wholly unexpected to the 
plaintiff, who, at the time, knew the statement was 
false, and that he could so prove by a witness whose 
testimony he could have procured had he thought 
such proof was necessary. The party surprised by 
the statement of the witness, should have moved for 
a continuance. He cannot take his chances of a 
verdict and then claim a surprise. Beckford & Hol- 
MAN 00. CRIGMAR 00506 iscccsccasconesstenconoe vinaeecovoevese 


21. When a motion was made to set aside a verdict on 
the ground that the defendant—the losing party—was 
prevented from attending the trial by serious sickness: 

Held, That in such a case it is not necessary to file a 
brief of the testimony given at the trial, and it may 
be error in the Court to refuse the motion for that rea- 
son. Atedulph vs. Josey.......0.s0ercccccccesccccccessesese 


22. A new trial will not be granted only because a ver- 
dict is too small in trespass vi et armis, unless it is 
shockingly against the evidence. (R.) Owens vs. 
BRRTIG or xcccassese 0ssyaniapepactebsnpiiconnecainseiadnain 

23. The verdict in this case was not contrary to equity 
and justice, nor to the evidence. Kitchens et al. vs. 
FEB 00s sncenincqondvesrsentncetanhseedeeaan eS cone oneal an seye 

24. Where written requests to charge the jury are pre- 
sented to the Judge, which are pertinent and legal 
charges in the case, as presented by the facts in evi- 

dence, and on material issues, which are refused by 
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the Judge, a new trial ought to be granted, even if 
the verdict of the jury may be sustained, under the 
evidence, upon other issues in the case not covered by 
the requests to charge. Harrison vs. Hatcher......... 638 


NEXT OF KIN. See Guardians. 
NON-SUIT. See Bankruptcy. 


NOTICE. 


See Alimony, 3, 4. 
* Gertiorari, 1, 2, 3. 
“ Ejectment, 13. 
“ Homestead and Exemptions, 12. 
“ Trregularities. 
“ Indorsers, 5. 


NOTARY PUBLIC. See Constitutional Law, 19. 


NOVATION. 


1. When, in 1863, A sold to B two negro slaves for 
$5,000 00, payable in pork at $1 00 per pound, and 
in cotton at fifty cents per pound, but no note was 
taken, and soon after $2,000 00 was paid in pork ac- 
cording to the contract, and afterwards, A having 
died, his executors, after the 1st June, 1865, adjusted 
the debt with B, fixing the amount due at $1,700 00, 
part of which was then paid, and B’s note, with C as 
security, taken for the balance: 

Held, That this was not a mere renewal of the old debt, 
so as to bring it within the Relief Acts of 1868 or 
1870. But as there was, in fact, no new considera- 
tion, and the party introduced was only a security, 
the note was still for slaves, and it was error in the 
Court to charge the jury that there had been such a 
novation as to purge the debt of its slave considera- 
tion. Collins et al. vs. Collins et al.......0.sseereeeseees . 128 


2. When, on the motion to set aside a judgment made 
in the case, it appears that the note was given in set- 
tlement and consideration of a claim held, and a judg- 
ment transferred upon a third party, and was not 
within the provisions of the Act of 1870, while we 
hold the Court erred in dismissing the plea, still, by 
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the facts, when it appears no injury was done to the 
defendant, and the facts set up sufficient to show the 
judgment would not be changed by a new trial and 
reversal, a new trial will be refused. Welborn vs. 


Mick sccsaendvessbancdentniniatec: dakamhaeamiet ee. tet . 420 


NUISANCE. 


1. Where a mill was erected in 1866, and used in the 
ordinary manner since, until 1871, and a bill is filed 
to enjoin the mill owner from allowing the ebb and 
flow of the water below the mill, caused by the usual 
stopping and opening of the gate, on the ground that 
it produces sickness in the neighborhood, with special 
damage to the plaintiff, and it appears, by affidavits, 
that there is much conflict of testimony as to the 
fact of the damage, and as to the ebb and flow being 
the cause of the sickness, it is no abuse of the discre- 
tion of the Court if he refuse the injunction until the 
facts are passed upon by the j jury. Nelms vs. Clark & 
Fo IR i Ni Ric LIARS LR in 5 ER 617 

2. Where a landlord rents a store in a building which, 
in the upper stories, was rented out to other tenants, 
and a water-closet, in the upper part, to which all the 
tenants had access, by reasons of obstructions thrown 
in, overflowed and damaged the goods of the tenant 
in the store: 

Held, That the landlord was liable for the damages ac- 
cruing. The fact of the act being caused by the neg- 
lect or wantonness of other tenants, when the proof 
showed previous notice that the closet was in bad con- 
dition, by abuse of such tenants to such landlord, the 
fact that it was in the premise at the time of the rent- 
ing, and that the plaintiff had access to it, but did not 
use it, does not change the liability. It is the duty 
of the landlord to keep the premises free from the 
consequences arising ordinarily from the use of a wa- 
ter-closet, which becomes a private nuisance, when 
not properly used and attended to; and if the land- 
lord fails, and from such cause damage ensues, he is 
liable. Marshall vs. Cohen....ccccccesceseevecseerseceeees 489 


See Municipal Corporations, 8. 
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OFFICERS, 


1. One holding a commission from the Governor as No- 
tary Public and ex officio Justice of the Peace, and 
acting as such, is a de facto officer, and his official 
acts cannot be attacked collaterally by the parties to a 
suit, on the ground that his appointment was not au- 
thorized by law. Pool vs. Perdue....e.cecsecceseceeeees 454 


2. Where a public office is created by the authorities of 
a municipal corporation : 

Held, That an incumbent of the office does not have 
such an interest in the salary as that the corporation 
cannot, at its discretion, abolish the office and, by so _ 
doing, deprive him of his right to tender his services 
and demand his salary, for the full time for which he 
was elected. The City Council of Augusta vs. Sweeney. 463 

3. General Terry did not, by his removal of Wetmore, 
as the Ordinary of Chatham county, and appointment 
of Stone thereto, convey such a title to the office as, 
upon the application of Stone to the civil Courts, they 
could enforce under the Constitution and laws of this 
REND EO OE, THM ooo cscs ii cessasevesdccccecsccee 495 

4, The facts recited in the petition for quo warranto, to- 
wit: that Stone, after the removal of Wetmore by 
General Terry, was appointed to the office, and filed 
his bond and was commissioned by the Governor, did 
not confer such a right to the office as Courts can 
recognize. The commission did not convey more 
than the order of appointment upon which it was 
based, and that appointment expired with the powers 
that gave it existence. Ibid. 

5. Appointments, under the Reconstruction Acts of Con- 
gress, to civil office by the General Commanding, was 
not by virtue of the Constitution of the State, but by 
the power of the Acts of Congress, and did not confer 
upon the incumbents any title to the same longer than 
the Acts themselves were of force. Ibid. 

6. In a proceeding by an incoming officer, who had been 
commissioned and sworn, against his predecessor, to 
compel the turning over of the books, papers, etc., of 
the office, as provided by sections 162, 163, 164, 165 
of the Code, the Courts will not go behind the com- 
mission to inquire into the legality of the election, or 
the eligibility of the new officer. p “oa vs. Williamson. 501 
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7. The simple fact that an officer eléct does not give his 
bond and take the oath of office within the time pre- 
scribed by law, is not sufficient to work a forfeiture of 
his right to the office; it must appear that the not 
giving the bond and taking the oath within the time, 
was by the fault or failure of the officer. Ibid. 

8. A Solicitor General, elected in 1867, is estopped from 
claiming compensation, under a law passed in 1857, 
but repealed in 1866. Smith vs. The Ordinary of 
Reis niin idatiin vdiane sen tiicsisiolaidsonnd Whsdiivecbosivee 
See Constitutional Law, 2-8, inclusive. 


OPINIONS—PotiticaL AND RELIGIOUS. 
See Interrogatories, 2. 


OVERSEER’S WAGES. 
See Distribution of Estates, 7. 


PARDONS. 


1. The Governor of this State granted an unconditional 
pardon to a party, who was afterwards arrested by the 
sheriff upon a bench warrant for the same offense par- 
doned by the Governor, and petitioned the Court for 
the writ of habeas corpus, and upon the hearing there- 
of, the Court refused to receive the pardon as evidence 
in favor of the applicant : 

Held, That this was manifest error by the Court. It is 
the duty of all Courts, sitting for purposes of habeas 
corpus, or otherwise, to receive, without further evi- 
dence of its verity, the pardon of the Governor under 
the Great Seal of the State. Dominick vs. Bowdoin... 
2. Held, again, That under the Constitution of 1868, 
which differs from the previous Constitutions of this 
State, in the grant of the power of pardon to the Ex- 
ecutive, and contains only the same limitation upon 
the power that limits the royal prerogative in Great 
Britain, by Act of William the Third, which is incor- 
porated into the Constitution of the United States, and 
by the Courts in Great Britain, and the Supreme Court 
of the United States, has been held, to authorize the 
exercise of the pardoning power before as well as after 
conviction, and it was error in the Court to reject this 
pardon upon that ground. Ibid. 
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3. Held, again, That pardons obtained by fraud are void, 
and upon suggestion of fraud upon the trial of habeas 
corpus, it was the duty of the Judge presiding to have 
heard the evidence, and passed upon its merits, as to 
the facts in the particular case, and it was error in the 
Court to hold that this question could only be,inquired 
of by the jury. Jbdid. 

4. Where the pardon of the Governor was pleaded by the 
sureties in discharge of their bond for the appearance 
of their principal, and the recital of facts in the par- 
don showed that it was not applied for by the accused, 
who was out of the State, and the plea failed to show 
its delivery to him and acceptance by him, and the Court 
sustained a demurrer to the plea: 

Held, Under the facts, there was not error. Assuming 
that, under the Constitution of 1868, the Governor 
may exercise the pardoning power before conviction, 
(see decision of this Court in Dominick vs. Jailor of 
Spalding county, and 29 Missouri, 300,) yet pardons 
before conviction are based upon the confession of the 
imputed guilt by the accused, and before such pardon 
takes effect it must be accepted by the accused, and 
when the plea of pardon by sureties fails to set up its 
acceptance by their principal, evidenced by his appli- 
cation for the pardon and delivery to him or his ac- 
ceptance of it when done, the pardon, granted without 
the application of the principal and not evinced by his 
acceptance of it, is of ‘no effect. See concurring opin- 
ions. Grubb et al. vs. Bullock, Governor............++ 379 


PARI DELICTO. See Ejectment, 18. 


PAROL EVIDENCE—To EXPLAIN WRITTEN. 
See Evidence, 1, 5, 8, 11. 
“ Principal and Agent, 1. 
PARTIES. 
See Attachment, 1. 
“ Ejectment, 2. 


PARTNERSHIP. 


1. Where, on the trial of an issue of partnership or no 
partnership, one witness swore that the capital stock, 
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to-wit: a steam saw mill, was furnished by one, and 
the hands to run it by another, who was also to su- 
perintend the work, and that the profits were to be 
divided equally between the two; and another wit- 
ness swore that the mill, fixtures and hands were fur- 
nished by one, and that the other was employed by 
the first as superintendent only, that he had no inter- 
est jointly with the first in the profits and losses, but 
was to receive one-half the net profits for his services, 
and had only a common interest in the profits : 

Held, That under section 1880 of the Revised Code, by 
the testimony of the first witness there was, as to third 
persons, a partnership, since the hands furnished a 
part of the capital stock, and the partners had a part 
interest in the result; but that, by the testimony of 
the second witness, no copartnership, even as to third 
persons, arises from the simple fact that one is to re- 
ceive half the profits for his services; such an one has 
no joint interest in the profits and losses, but only a 
common interest in the profits, and it is error in the 
Court to charge this as the law to the jury, if they 
should believe the second witness. Sankey & Shorter 
vs. Columbus Iron Works....... edb seach éaprdelinioanbserie 


2. Whatever may be the interest of the parties, and 
whether they be, in fact, partners under the bargain 
or not, they will be liable, as such, if they so act as 
to hold themselves out tothe world as such. Ibid. 

3. Partnership or no partnership is a fact, and a wit- 
ness may so state, but the fact so stated may be quali- 
fied and explained by other facts in evidence, either 
from the witness or from other testimony. J bid. 

4, The sayings of one of the partners, not expressly or 
by implication, brought to the knowledge of the other, 
are no evidence against that other, in an issue of part- 
nership or no partnership. Ibid. 

5. If, upon the dissolution of a law firm, one of two 
partners gets a note for his part of the fee, evidence 
of his agreement to be represented in the trial of the 
case is competent and material, and ought to have 
been submitted to the jury under the charge applica- 


ble. Pool vs. Curry...... sillbarandada dace ib Metas thameniteld 


6. In this State, one partner may sue another at law, 
and if he is able to show the affairs of the concern so 





228 


291 | 
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settled, as the jury can ascertain what is justly due 
him, he may recover. Pool vs. Perdue.........00+s00. . 454 


PARTY AS WITNESS. 


1. When an executor or administrator is a party in any 
suit on a contract of his testator, or intestate, the other 
party shall not be admitted to testify in his own favor. 
STG Ci, FRB Lo ooo y shine ccsee's J5iccete cosccee 46 
2. The defendant, Wilborn, was properly rejected as a 
witness, the other party being dead. Wilborn vs. 
Whitfield’s executors......ceereceeeseeceeeeees canteen erssigert 51 
3. On the trial of an issue joined to ascertain whether 
the defendant was in possession of the land for which 
the note, the foundation of the action, was given, at 
the commencement of the suit, the death of one of the 
parties to the note, the survivor being the one to whom 
the deed was made, did not exclude the plaintiff as a 
witness from testifying, and it was error in the Court 


to reject his evidence. Rawson vs. Cherry........0.000000 73 
PASTURAGE. See Common of Pasturage. 
PAWNS. 


1, The title of the plaintiff was not divested by the sale 
without the notice, etc., required by the Code. Van 
I AR, COP cpa nrcittinesesabencsccatscosasesonesceqandios 173 

2. The plaintiff could recover without paying or offer- 
ing to pay the money borrowed, even if the husband 
had authority to raise money by pledging the watch 
of his wife, as the sale was a conversion. Ibid. 


PENALTY. See Measure of Damages, 9. 
PISTOLS. See Criminal Law, 4. 


PLEADING. 


1. When a defendant, in a Court of law, seeks to avoid 
his contract on the ground of mistake, he must, by his 
pleadings, allege the grounds of the mistake as fully 
as he is required to do in a Court of equity to entitle 
him to relief. Lowery vs. Davidson et al.......2+.++++ 38 
2. It was error in the Court to have charged the jury 
that they could not consider the fact of justification, 
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under the plea of the general issue. By the Code, 
section 3406, and the rulings of this Court in 9 Geor- 
gia Reports, 297, and 12 Georgia Reports, 463, such 
facts of justification.must have been specially pleaded. 
Kerwich ve. Steclmate.....0.0000:0ccccececscccncscsossescccces 
3. The Act of 1869, authorizing attorneys to make oath 
to setting up issuable defenses to suits founded on con- 
tract, does not alter sections 3410 and 3412 of the 
Code, requiring pleas to the jurisdiction to be pleaded 
in person, and to be sworn to by the defendant. Col- 
quitt vs. Mercer & DeGraffenreid .....ssseecseceseeesceeees 


4, A plea to the jurisdiction may be filed at any time 
before the defendant has appeared and pleaded to the 
merits, and if he has filed a plea to the jurisdiction at 
the first term, which has been stricken because not 
sworn to, he may, if he has filed no plea to the merits, 
still file his plea to the jurisdiction. See LocHRANE, 
Chief Justice, concurring. Ibid. 


PRACTICE IN SUPERIOR COURTS. 


1. If irrelevant evidence be introduced without objec- 
tion, the Court may not charge the jury to disregard 
it. The party wishing to have it disregarded, should 
move to rule out such evidence. (R.) Woddail vs. 
Artabinn & ER oTAdtgh a. .0000sresecsesoesccoscnssasocvecsesesesce 


2. Where, in an action for damages for an assault and 
battery by the defendant upon the plaintiff, the defen- 
dant was a witness and was examined in full upon the 
case, and during the trial a bill of indictment, with a 
plea of guilty, for the same beating, and a judgment 
aftixing a fine of two hundred dollars was introduced 
by the defendant in mitigation of damages—and after 
the evidence was closed, and the argument of the 
counsel on both sides to the jury concluded, the Court 
permitted the defendant to be re-introduced for the 
purpose of stating facts calculated to show that he had 
pleaded guilty under a mistaken impression derived 
from the Solicitor General, that it would be cheaper 
to plead guilty than to attempt to defend, and that 
the fine would be very small : 

Held, That if no reason was shown why this evidence 
was not offered before the case was closed and the ar- 
gument heard, the admission of it, at the time, was 


737 


197 


18 








738 INDEX. 


not fair to the plaintiff, and a new trial ought to be 
granted. Owens vs. Sanders....... otwad beusevionssdsonint . 
3. If a discharge in bankruptcy be pleaded, the Court 
cannot dismiss the cause on that ground, but must 
submit the issue toa jury. (R.) Austin vs. Mark- 
ROTA onda iaiacin dod tbanevdes pebohssrbinnrvgenaeseee sibovéteabe R 
4, Where, in ejectment, plaintiff shews title Sait the 
State to himself, and defendant relies on adverse pos- 
session, under color of title, it is competent for plain- 
tiff to show, in rebuttal, infancy on the part of one of 
his grantors, even after the evidence has closed and 
argument commenced, if the existence of such fact 
then come to his knowledge for the first time. Evans 
RN SEs a ceapsvdbalobeseweasesisdeebths cctecelvioseus ‘ 
5. Pardons obtained by fraud are void, and upon sug- 
gestion of frand upon the trial of habeas corpus, it 
was the duty of the Judge presiding to have heard 
the evidence, and passed upon its merits as to the facts 
in the particular ease, and it was error in the Court 
to hold that this question could only be inquired of 
by the jury. Dominick vs. Bowdoin........2..0000. 0000 
6. Upon the call of a case upon the docket, the counsel 
for the plaintiff stated to the Court that he had a mo- 
tion prepared to transfer the case to the United States 
Court, and the Court refused to hear the motion, giv- 
ing precedence to a motion to dismiss the case upon 
the ground of non-payment of taxes, under the Act 
of 1870. ‘This was error. Bragg et al. vs. Tibbs... 


See Charge of Court. 
PRACTICE IN SUPREME COURT. 


1. There wii! be no reversal of a judgment, if it was 
right, upon any ground apparent from the record. (R.) 
Gian Son 00. GRa ovine <ccvies science. eotesboocscieces : 

2. It is a sufficient assignment of errors to recite the 
facts upon which certiorari issued, then state that the 
Judge disi:issed the certiorari, and assign that dis- 
missal as error without more. (R. See end of report.) 
Ibid. 

3. A fact admitted in the bill of exceptions may be the 
basis of an affirmance of the judgment below, though 
that fact did not appear in the proceedings below. (R.) 
Williams vs. Mandell ...cccccecceees SMe wdigds dvev idees  cbsee 
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4, If what purports to be a copy of the record is not 
certified by the Clerk the cause will be dismissed. (R.) 
Pater de, PAWheh..26i0 citicsiviass viadeiccsgeercesteves vs 

5. If no part of the record is certified there can be no 
suggestion of a dimunition of the record, (R.) Ibid. 


6. If the bill of exceptions be not certified to be the true 
original, the cause will be dismissed. (R.) Hutchens 
CR FRM vin ese nauk odchovesjonsames pou geicne sendbiedsbpasbnssha : 


7. If the bill of exceptions be not certified to be the 
original by the Clerk, the writ of error will be dis- 
missed, even though an answer of the Judge, with 
respect to the bill of exceptions, shows that it is the 
original. (R.) Williams vs. Lowery..-......0.ssceeeeee 


8. Where a sheriff is ruled by a plaintiff in fi. fa., and 
answers, to which answer a traverse is filed, and plain- 
tiff, at a subsequent term, proposes to withdraw his 
traverse and substitute another, it is impossible for 
this Court to say that the Court below abused its dis- 
cretion in allowing the sheriff a continuance, on the 
ground of such substitution, unless we had the new 
traverse before us. Goode & Son vs Ravwlins.... ... é 

9. “It must affirmatively appear, either by the certificate 
of the presiding Judge or the transeript of the record 
sent up by the Clerk, that the bill of exceptions was 
signed and certified within thirty days after the close 
of the term in which the cause was heard,” or the writ 
of error will be dismissed. (R.) Newton vs. Burtz.. 


10. Where the bill of exceptions and the record are 
variant the latter governs. Kitchens et al. vs. Hutchens 


11. Papers which are not properly a part of the record, 
though embodied in it, will not be considered by this 
Court. Ibid. 


12, Under special circumstances, the Court waived copies 
of the bill of exceptions and briefs. (R.) ) Thomas & 
Co. vs. Stokes........+0 sana sotuiiiae keep denmak ites rik viees ° 


13. A judgment of a Judge of the Superior Const over- 
ruling a demurrer to a bill is not a proper subject 
matter for the consideration of this Court in a bill of 
exceptions brought here under the provisions of the 
Act of October 29th, 1870. Boone vs. Morgan........ 

14. Where a cor‘ract is for the payment of thirty-five 
bales of cotton, “the above mentioned cotton to be 
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paid out of the cotton, to be paid by 8. D. Bridgeman 
to the said Cochran, under written contract between 
them, bearing date 22d instant, and now in the hands 
of D. A. Cochran, and subject to the same liens and 
contingencies,” it is impossible for this Court to con- 
strue the contract sued on, in the absence of that be- 
tween Cochran and Bridgeman. Cochran vs. Strong.. 636 


15. The Court sat in May; the Clerk did not certify 
when it adjourned. The bill of exceptions was certi- 
fied by the Judge on the 30th of June, and it stated 
that it was tendered to the Judge on the 26th of June, 
“within thirty days from the adjournment of the 
Court.” The Court overruled a motion to dismiss 
said cause, because it did not affirmatively show that 
it was certified within thirty days from the adjourn- 
ment of the Court. (R. See end of Report.) Car- 
ROE Oey W008 Bhai cision iadvceciés Veoscccbasesceucedbecdec 657 


16. There was no appearance for plaintiff in error. 
Aven’s counsel moved to dismiss the writ of error be- 
cause it was filed in the clerk’s office one day too late, 
and the motion was granted. Before the order was 
made, it was suggested that the last day was a day of 
thanksgiving proclaimed by the President of the 
United States. The Court said then it was safer to 
have the case dismissed for want of prosecution. 
FIER CR AIT scisisedeve dieses ccinciciecudddeticnss vesscas 661 

17. Where numerous objections are filed to an award, 
on the ground that the award was the result of acci- 
dent, or mistake, or fraud of some one or all of the 
arbitrators or parties, or is otherwise illegal, all of 
which objections are, in effect, objections because the 
award is contrary to evidence, or the weight of evi- 
dence, the testimony submitted to the arbitrators 
should be before this Court to enable it to pass intel- 
ligently upon the objections made. Nor will the fact 
that the objections were demurred to for insufficiency 
dispense with this. <Akridge et al. vs. Patillo........... 585 





See Presumptions. 


PRESCRIPTION. 
See Hjectment, 5, 8, 9, 11, 12, 14, 15, 16, 23, 24. 








INDEX. 
PRESUMPTIONS. 


1. Where, upon the trial of an action of trespass vi et 
armis, the plea of the general issue was filed, and, 
after the case had been submitted to the jury, the 
Judge charged them that matters of justification could 
not be considered under the plea of not guilty filed, 
and the jury found for the plaintiff, and the bill of 
exceptions assigns error, upon the Judge’s charge in 
the premises, but fails to set out the whole charge, or 
allege that the charge given was wrong: 

Held, That this Court will presume the Court below 
charged the jury upon the law applied to the facts of 
the case, and not being excepted to that such charge 
was correct. Kerwich vs. Steelman......c100 secsereseers 


2. Where a party upon a motion to open a judgment 
under the Relief Act of 1868, which was dismissed 
by the Court, fails to bring up, in the record to this 
Court, the orignal record of the judgment moved to 
be opened : 

Held, That, inasmuch as the party alleging error must 
show affirmatively the existence of the error com- 
plained of, this Court will presume, in the absence of 
the record of the judgment, everything in favor of 
the judgment, and of the dismissal of the motion. 
Prottell, 08,  BLOr ing ooseer..rsaps2.cccvesssccssilibsocedss obubas 

3. The proper practice in preparing a motion for a new 
trial is, that all the rulings of the Court complained 
of during the trial, as well as the charges, and refu- 
sals to charge, of the Judge, shall appear distinctly 
in the motion, and be affirmatively recognized by the 
Court as true. But if such motion be made in writing, 
and notice thereof be given to the opposite party, and 
no rule nisi be granted, but it appear simply that the 
motion is argued and overruled, this Court will pre- 
sume that the hearing was on a demurrer to the mo- 
tion, in which the facts stated in the motion were ad- 
mitted to be true. Harrison vs. Hatcher.......++...++ 

4. When it was agreed that original deeds might be used 
in the argument of a motion for a new trial, and to 
the copy of the parol evidence various copy deeds were 
appended and sent up by the Clerk as part of the brief 
of the evidence, and the bill of exceptions contained 
no mention of such deeds, except that deeds, copies of 
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which are attached to the brief of evidence, were read 
in evidence, this Court refused to dismiss the cause, 
because said copies were not certified to be copies of 
said originals. The Court said they would presume 
that to be so. (R. See end of Report.) Ibid. 

5. Every presumption will be made in favor of the 
constitutionality of an Act of a State Legislature. 
Where this Court has decided an Act of the Legisla- 
ture constitutional, under which decision many private 
rights have been settled, and to disturb which might 
unsettle many others, and perhaps prove a great hard- 
ship to the plaintiffs in those cases already adjudica- 
ted, the doctrine of stare decisis applies. Allison vs. 
Thomas et al......ccceeeeeee covecavedspecaasee eeennere nareseoes 


PRINCIPAL AND AGENT. 


1. Certain cotton receipts were given to Davidson, the 
testator, in his lifetime, by the defendant, subject to the 
demand of Davidson or his order, and on the back 
thereof was written, “‘ Deliver to T. N. Johnson, or 
order. W. Davidson :” 

Held, That this did not vest the title to the cotton in 
Johnson as against Davidson’s legal representatives, 
but that it was competent to prove by Johnson that 
he was merely the agent of Davidson to receive the 
cotton and had no personal interest in it, and that the 
indorsement on the back of the receipt was made for 
that purpose only. Lowery vs. Davidson et al......... 

2. An agent for the collection of a note may not, with- 
out instructions so to do, receive any other than good 
currency in payment thereof. (R.) Murray vs. Walker 

8. But if the agent received Confederate currency in 
payment of his principal’s note, without authority, 
and his principal accepted the same from him: 

Held, That the taking of the Confederate currency by 
the principal, and its use by him was a ratification of 
the act of his agent. Ibid. 

4, The mere authority to raise money on the watch did 
not authorize the husband to consent ‘to the sale, ex- 
cept in the ordinary mode, after due notice, as re- 
quired by the statute. Van Arsdale vs. Joiner’....... ° 


5. Where Wise was the tenant of Irick, under an unex- 
pired lease, and Irick wrote him about selling his 
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land, and stated in the letter that he would give him 
five per cent. to aid him to make sale, and Wise did 
acts equivalent to an acceptance of the proposition, by 
showing the land and giving notice it was for sale, 
and a man by the name of Crockett, with whom Wise 
had talked about selling the land, went to Virginia 
and bought from the owner, Irick, and when he re- 
turned, Wise made him pay $500 00 for the surren- 
der of the possession, and, upon the trial, the Court 
rejected this evidence: 


Held, That this was error. If Wise claimed the com- 


mission upon the sale of five per cent., such sale con- 
templated the possession of the land to be given to 
the purchaser; and if he claimed the possession as 
against the purchaser, he could not fairly claim com- 
mission on the sale to him. And, upon the trial, we 
hold, if the jury found, from the evidence, that Wise 
did aid in the sale, and was entitled to commissions 
thereon, this evidence was admissible to show the pay- 
ment of $500 00, which should be deducted from the 
commissions, as, in that event, the presumption is, that 
Irick sold for less. If Wise was to be bought out of 
possession, he was not entitled to both compensations, 
Trick vs. Wise....0+0+006 sectoscsenosesvenénbadion sockesnesenbond ‘ 


. When certain foreign bills of exchange were drawn 


by the defendants, as the shipping agents and factors 
of the plaintiffs, payable to his order, though not 
signed by the defendants as agents, but drawn by 
them upon the grounds of the sale of the plaintiff’s 
cotton as his agents, and under his instructions, ac- 
cording to the known and usual custom of the trade 
in such cases, and not on their own account, they not 
having received any valuable consideration therefor 
from the plaintiff, as the drawers of said bills, and 
the plaintiff having received the bills so drawn with- 
out objection, and, by his conduct, with full knowl- 
edge of the facts, having ratified the acts of the de- 
fendants, as his agents and factors, in selling his cotton 
and in drawing the bills so as to enable him to receive 
the proceeds thereof, according to the usage and cus- 
tom of the trade: 


Held, That, under the facts of this case, the defendants 


were not individually liable to the plaintiff as the 
drawers of the bills, but acted merely as his agents 
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and factors in drawing the same, and on his account, 
and not on their own account. McCay, Judge, dis- 
senting. Jones vs. Lathrop & C0......cceeseceeeceveceees 398 
7. It is not necessary, under Revised Code, section 3898, 
that the consent of the mortgagor, mortgagee and 
‘sew in fi. fa. levied, to sell the entire fee in the 
and levied on, should be in writing. It follows that 
where one, purporting to be the agent of the mort- 
gagor, gives such consent, it is not necessary that the 
agency should be created in writing. Goode & Son 
NEM | onal benaddnbassshsanhonnd bansdsinidsdonacadcosoees 
8. A ratification of the act of such agent by the mort- 
gagor, supposing the agent had no authority at the 
time of sale, is valid, under Revised Code, section 


2165. Ibid. 
See Equity Jurisdiction, 1. 
PRINCIPAL AND SURETY. 


Where upon a bill filed to enjoin the execution of cer- 
tain fi. fas. obtained against A as principal, and B 
as surety, upon the ground that the owner of the fi. 
fas. had made a contract with A, by which he owed 
him an amount equal to the judgment, and which he 
paid him, to the wrong of his surety, by which the 
surety claimed to be discharged, and, upon the hearing, 
the holder of the fi. fas. by his answer showed that 
he was the owner thereof, and that during the war he 
had employed the principal defendant to carry off his 
negroes out of the reach of the Federal army, and 
had paid him therefor at the time in old issue of Con- 
federate money, and that his family were destitute, and 
that there was no collusion, ete., and the Court, upon 
the bill and answer, refused an injunction: 

Held, That this Court will not interfere with the discre- 
tion of the Judge below in refusing an injunction un- 
der the facts in this case, and that the employment and 
payment of the principal defendant as stated did not 
discharge the surety from liability on the judgment. 
Hollingsworth vs. Tanner, 11. 


See Pardons, 4. 
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PROMISSORY NOTES AND BILLS. 


1. Under the provisions of the Revised Code of this 
State, the indorsers of a bill or a note, not to be ne- 
gotiated at a chartered bank, are not entitled to notice 
of non-payment, or non-acceptance, to charge them 
as indorsers: Code, 2739. In our judgment, there 
was no error in the decision of the Court below in 
overruling the motion for a new trial on either of the 
grounds stated in the bill of exceptions. Gilbert & 
Vason vs. Seymour, Johnson & Co...s.scseccseseeseceeses 
2. The question before the jury in this case was whether 
a certain debt had been transferred by the creditor to 
A, so as to defeat an offset against the creditor held 
by the debtor. It was in proof that the transfer, if 
made at all, was in payment of, or as collateral for, 
certain debts held by A against the creditor making 
the transfer, and that A had not given up the evidences 
of the debt, but retained them in his possession. The 
Judge charged the jury, in substance, that if they be- 
lieved that there had been in fact a bona fide transfer 
made, then the transferee was protected against the 
offset, whether the transfer was in absolute payment 
or as collateral. TYommey & Stewart vs. Ellis........... 
3. Where the payee of a note indorses it after maturity, 
and suit is brought by the indorsee against the ma- 
kers and indorser, and the plea by the makers sets up 
usury, and the Judge held such plea by the makers 
did not affect the liability of the indorsers upon his 
contract of indorsement after maturity of the paper: 

Held, That this was not error. The contract of indorse- 
ment was a new and distinct contract, not affected by 
usury between the payee and makers in the hands of 
the indorsee without notice, and the indorser, in a suit 
against him by the indorsee, cannot set up his own il- 
legal act in taking usury, to defeat a recovery against 
himself as indorser. Frank et al. vs. Longstreet, Sedg- 





. On a note made to be negotiated at a chartered bank, 
but not so negotiated and held by the payee at its 
maturity, and indorsed with a waiver of demand and 
notice by the security, and after its maturity indorsed 
by the payee, under our law, under 2739th section of 
Code, such indorser after maturity, upon suit by the 
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5. 


6. 


7. 


indorsee, is not discharged by failure of proof of “de- 
mand and notice,” and it was not error in the Court 
to refuse a non-suit on this ground. Ibid. 


In order to render verbal evidence of the contents of 

the notice to sue required by our law to be in writing 
and to contain certain facts, even when such notice is 
out of the jurisdiction of the Court, it is first neces- 
sary to give notice to the party or his attorney to pro- 
duce it. Ibid. 


When the evidence shows that the maker of a note 
borrowed $2,400 from the payee, and gave three notes 
of $1,136 each.therefor, and paid two of the notes, 
and the payee indorsed the last note to a third party, 
in the hands of the third party, the note is only void 
to the amount of usury thereon, and it is not within 
the purview of the defense of the maker to such note, 
to set up usury paid upon the other notes to the holder 
and payee thereof. Ibid. 


The evidence being that only $800 00 was received 
upon the note due at twelve months for $1,136 00 
and $721 82 was paid at maturity, the difference be- 
tween $800 00 and legal interest for one year, the law- 
ful principal of the note and the payment, is the amount 
due, with interest, by the maker to the indorser ; and 
we hold that the verdict is in excess of the amount 
due, under the evidence, and ought to have been for 
$134 18, principal, with interest from 15th January, 
1868, and direct that the verdict conform to this 
amount, else a new trial be granted to Jane Frank, 
the principal, and M. Frank, the security. Ibid. 


. When certain foreign bills of exchange were drawn 


by the defendants, as the shipping agents and factors 
of the plaintiff, payable to his order, though not signed 
by the defendants as agents, but drawn by them upon 
the grounds of the sale of the plaintiff’s cotton as his 
agents, and under his instructions, according to the 
known and usual custom of the trade in such cases, 
and not on their own account, they not having re- 
ceived any valuable consideration therefor from the 
— as the drawers of said bills, and the plaintiff 

aving received the bills so drawn without objection, 
and, by his conduct, with full knowledge of the facts, 
having ratified the acts of the defendants, as his agents 
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and factors, in selling his cotton and in drawing the 
bills so as to enable him to receive the proceeds there- 
of, according to the usage and custom of the trade: 

Held, That, under the facts of this case, the defendants 
were not individually liable to the plaintiff as the 
drawers of the bills, but acted merely as his agents 
and factors in drawing the same, and on his account, 
and not on their own account. McCay, Judge, dis- 
senting. Jones vs. Lathrop & Co....cececseccsecseceeees 398 


9. Where a note given for the purchase-money of land 
was traded after due, and suit instituted by the trans- 
feree upon such note went into judgment in 1867, 
and in 1869, the vendor of the land died, and his 
widow set up her claim to dower in the land, which 
was allowed her, upon the ground that the land came 
by inheritance through her, and she had not relin- 
quished her right thereto, in terms of the law, and the 
vendor, the defendant to the suit upon the note, filed 
his bill in equity, praying an injunction and setting 
forth the facts, which was granted by the Court: 

Held, The transferee of the note, after due, took it with 
the existing equities between the original parties, and 
the claim for dower, under the facts, was not such an 
equity as the defendant was bound to plead to the suit 
in 1867, as the right did not ripen until after the 
death of the vendor, in 1869, and that this Court will 
not interfere with the judgment of the Court below 
in granting an injunction restraining the collection of 
the judgment, at law, until the hearing under all the 
facts in this case. Wright vs. McDonald............+4 452 


10. Where a bill of exchange was accepted conditionally, 
if funds of the drawer come in hand, it is for the hol- 
der of the bill to show affirmatively that funds did 
come in hand, and the production of a stated account 
between the acceptor and drawer, showing a charge 
against the drawer of $500 00 cash, does not, of itself, 
prove that the same was the funds of the drawer, there 
being nothing in the account to show that, at the time 
of this charge, the acceptor was indebted to the drawer, 
or had his funds in hand. Marshall & Bro. vs. Clary 511 


11. A written contract for payment of sptcifics, not con- 
taining operative words of transfer, is assignable so as 
to vest the title in the assignee, who may sue on it in 
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his own name, under Revised Code, section 2218. 
I MA REDOING scat dss cancecsiaipescccnivescissboesscede 636 


12. A written assignment “for value received” indorsed 
on such an instrument, the instrument not being a 
promissory note or bill of exchange, does not make 
the assignor liable as indorser or guarantor of the in- 
strument; hence he cannot be sued in the same action 
with the maker. bid. 

13. Where such an instrument is assigned to A, who, in 

‘ turn, assigns it to B, and, by some means, it again 

% comes into the hands of A, he cannot sue on it in his 

?, own name for use of last assignee. bid. 

14, A promise to pay a debt due by an applicant, to be 
declared a bankrupt, in consideration that the payee 
will withdraw his objections in the Bankrupt Court to 
the discharge of the bankrupt, is illegal and void, and 
no action can be sustained on such promise. Austin 
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PURCHASE-MONEY. 
See Homestead and Exemptions, 10, 11. 


QUO WARRANTO. 


The Judge may refuse to allow a writ of quo warranto 
filed, unless it makes out a prima facie case in favor 
of the petitioner. (R.) Stone vs. Wetmore...........++ 495 


See Officers. 




















REBELLION. See War. 
RECONSTRUCTION ACTS. See Offcers, 3, 4,5. 


RELIEF. 


1. The resolution, of the General Assembly prohibiting 
the levy of and sale under executions founded upon 
debts contracted prior to June, 1865, is not a good ex- 
cuse for a sheriff who failed to collect the money on 
such execution. (R.) Baker vs. Bower..........0+0++ 14 


2. A plaintiff who resides out of the State is not re- 
quired to pay taxes on his debt, under the provisions 
of the Act of 1870. Williams vs. Mandell............. 26 


3. When a deed was made to Cherry at the time of the 
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sale of the land, and which he still holds, we are of 
opinion that, by the operation of law under such deed, 
he had the possession of the lands, either by himself 
or tenants, aud the jury found against the evidence in 
finding the contrary, and the Judge erred in dismiss- 
ing the case upon such verdict for non-payment of 
taxes under the Act of 1870. Rawson vs. Cherry... 


4, All motions under the Relief Acts to open judgment, 
must be confined to the legal equities authorized to be 
pleaded by said Act, and new matters of defense not 
embraced in the law are insufficient to predicate such 
motion upon. Powell vs. Boring........++. Vawecdelénaoat 


5. Upon the trial of a suit at common law, upon a note 
made before June, 1865, the defendant moved to dis- 
miss it, on the ground that the plaintiff had not com- 
plied with the Act of October 13, 1870, which was 
overruled by the Court: 

Held, That this was error, and, under the facts in this 
case, Akin being a transferee of the note, was not 
called upon to go further than show there was a com- 
pliance with the requirements of the Act of 1870, by 
having paid the legal tax due thereon, while he held 
the note, or have otherwise shown no tax was due, etc. 
WARNER, Judge, dissenting. Cameron vs. Akin...... 

6. When the Court below rendered judgment upon a 
note made before June Ist, 1865, after overruling the 
motion to dismiss the suit for non-compliance with the 
Act of October, 1870, in relation to taxes: 

Held, That the Court committed error. WARNER, 
Judge, dissenting. Hilburn vs. Black.....0.....00.s0008 

7. Where a bill had been filed to marshal the assets of 
an estate, and under an interlocutory decree, the assets 
had been reduced to money, and were in the hands of 
a Receiver : 

Held, That it was error in the Court to dismiss from the 
litigation such judgment creditors, parties to the pro- 
pin as held judgments founded on debts contrac- 
ted before June 1, 1865, on the ground that said judg- 
ment creditors had not filed the affidavit that all legal 
taxes had been paid, as provided by the Act of Octo- 
ber 13, 1870. Neal vs. Patten et al ...cccccecesececeseee 

8. The plaintiffs in the suit having resided out of the 

State at the making of the contract, and continuously 
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since, there were no legal taxes due this State upon 
the same, and the affidavit was unnecessary that all 
legal taxes had been paid. Carhart & Bro. vs. Par- 


9. That portion of the Act of October 13th, 1870, which 
allows the claimant of land subject to an execution to 
set-off against the judgment the losses of the claim- 
ant, by the late war, is in violation of Article 1, sec- 
tion 10, paragraph 1, of the Constitution of the Uni- 
ted States, and is, therefore, void. Solomon vs. Lowery 


10. Where a suit was brought upon a bond for titles, al- 
leging a breach since the 1st of June, 1865: 

Held, That .no affidavit of the payment of taxes, under 
the Act of October 13th, 1870, is required. Pace vs. 
SN tins. cbtitinnntnienadiptenncbbonbecieniecindacindtyescene 


11. An affidavit, under the Act of 13th October, 1870, 
in a suit pending, that the plaintiff has paid all legal 
taxes on the debt, since he was the owner thereof, is 
a substantial compliance with the Act. West vs. San- 


12. Though, under the Relief Act of 1870, plaintiff’s 
affidavit need go no further than that all legal taxes 
on the claim from him have been paid, yet, if it ap- 
pear, on the trial, that all taxes due thereon since its 
making were not paid, plaintiff cannot recover. (R.) 
Ibid. 

13. Under the provisions of the Act of 1870, requiring 
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taxes to be paid on all debts or contracts made prior - 


to the Ist of June, 1865: 

Held, ‘That if the debt was not solvent, or of doubtful 
solvency, and the plaintiff makes an affidavit to that 
effect, it is sufficient to enable him to maintain his ac- 
tion in the Courts upon such debt or contract under the 
provisions of that Act. Worrill vs. Adams et al...... 


14, An affidavit by an administrator, in a suit pending 
in his favor, on a debt contracted with his intestate 
before the first of June, 1865, that “according to the 
best of his knowledge and belief and information, all 
legal taxes have been paid on the same for each year 
since the same came into his possession as administra- 
tor, except for the years 1869 and 1870, deponent be- 
ing advised that the note was so doubtful of collection 
that he was not required to pay taxes on the same for 
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the years 1869 and 1870, being then considered doubt- 
ful if not uncollectable,” is a substantial compliance 
with the first section of the Act of October 13th, 1870. 
Holley 06. Carte .0....60i0sascissee: sesvsondarccsedacssocecsss 
15. The fact that a widow and minors are interested as 
distributees, with other heirs and creditors of an es- 
tate, does not bring a suit on a note due an intestate 
and in suit by an administrator, within the 14th sec- 
tion of the Act of October 13th, 1870, so as to ex- 
cuse the filing an affidavit and proof at the trial that 
all legal taxes due on the debt have been paid. Ibid. 


16. If a levy be made of a fi. fa. founded on a debt 
contracted prior to June, 1865, and there be no affida- 
vit of payment of taxes, as required by the fifth sec- 
tion of the Act of 1870, the defendant may stop the 
progress of the fi. fa. by affidavit of illegality. Brown 
|. Reese prep Pr rere dite ds vonccasdbeveced cosisce 

17. Upon a motion to dismiss a suit for the want of the 
affidavit required by the Relief Act of 1870, it is not 
error in the Court to hear and pass upon the evidence 
offered in support of the motion, especially where no 
objection is made at the time. Brown vs. Broadfield. 

18. No allegations in the declaration, which, if true, 
would excuse the payment of taxes under the Relief 
Act of 1870, will dispense with the affidavit required 
by the Act, unless sworn to. Ibid. 

19. When a defendant permitted judgment to be ob- 
tained against him after the passage of the Relief Act 
of 1868, he has had his day in Court, and cannot af- 
terwards open the judgment to let in the defenses pro- 
vided for by that Act. Hiley vs. Hartridge....... ages 

20. When a levy was made prior to the Relief Act of 
1870, but no sale has taken place, the plaintiff in fi. 

fa. is not obliged to attach his affidavit of the payment 
of taxes to the execution, under the fifth section of that 
Act, so long as he takes no steps to force a sale. Ibid. 
21. Where, in a suit by two persons on a debt due be- 
fore the first of June, 1865, the proper affidavit of 
payment of taxes was filed, and on the trial before 
the jury the interrogatories of one of the partners 
were read, to the effect that he had always regularly 
given in and paid taxes on his solvent notes, and that 
the note sued was solvent, and he had always includ- 
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ed it in his tax returns and paid taxes on it, as he be- 
lieved, though he could not positively call to mind his 
giving in this particular note: 

Held, That it was error in the Court to dismiss the case; 
there was sufficient evidence to carry the case to the 
the jury, leaving them to determine whether or not 
the taxes had been duly paid, and whether or not the 
witness did not mean that he had, as one of the firm, 
given in this note and paid the taxes thereon. Car- 


hart & Curd vs. Bivins 


22. Where A buys land from B before June, 1865, and 
gives his note for the purchase-money, and afterwards 
sells the land and receives payment, and his purchaser 
takes possession, and A is then sued on the note, he 
cannot be said to have been, at the commencement of 
the action, in possession of the property for the pur- 
pose of which the contract was entered into, even 
though he may not have made to the purchaser a deed. 
The case is, therefore, not within the 15th section of the 
Relief Act of 1870, and the usual affidavit must be 
filed. Irvin, administrator, vs. Speer 


23. Where a widow, as administratrix of her husband, 
sues on a note made prior to June Ist, 1865, and of- 
fers to prove that herself and her minor children are 
the sole heirs of her intestate, that there are no credi- 
tors, and that the entire assets of the estate are less than 
the amount exempt under the homestead laws, the 
case should not be dismissed for want of the tax affi- 

- davit, under the Relief Act of 1870. Had the proof 
been made, it would have brought the case within the 
14th section of that Act. Lewis, administrator, vs. 
PNB winnd vecscescescsse piapddunsnnsshabdbscssqngsiessde ckdgbes 

24. Where a tax-payer returns notes held by him in 
bulk, at what he considers them worth, and pays the 
taxes regularly on the gross amount so returned, it is 
sufficient compliance with the Act to carry the case to 
the jury. Ibid. 

25. Where an accommodation indorser on a note made 
prior to June, 1865, has been compelled, by judgment, 
since that time, to pay the same or any part thereof, 
and sues the maker, securities and prior indorser, to 
recover the amount so paid by him, he is not obliged 
to file the affidavit of the payment of the taxes re- 
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quired by the Relief Act of 1870. The debt to him 
did not exist until the payment of the judgment by 
him. Ezzard vs. Worrill et dl....ccccccescseccseeeevenses 
26. It is necessary for an administrator to file the tax 
affidavit required by Act of 1870, even though there 
are no debts, and a widow and minor are interested 
with others in the estate. Allison vs. Thomas, ex’r... 
27. Non-residents of this State are not required, by our 
law, to pay taxes on notes held by them on citizens of 
this State, and when the payee of a note is the plain- 
tiff in a suit on a note dated before June, 1865, and 
it appear that, at the date of the note, and continu- 
ously since, he has not resided here, and that he has 
been the owner of the note from its date, he is not re- 
quired to make the affidavit of taxes being paid as re- 
quired by the Act of October 13th, 1870. Cary, 
Bangs & Woodward vs. Edmondson.......+++.ssseeeserees 
28. The real plaintiff in the action may make the affi- 
davit of payment of taxes, as required by the Act of 
1870, even though the suit be brought in the name of 
another. Carhart vs. West et dl.....c.sccsesceceesecsceees 
See Constitutional Law, 1, 11, 13, 14, 15, 17, 22. 
“ Removal of Causes to United States Courts. 


REMOVAL OF CAUSES TO UNITED STATES 
COURTS. 


Upon the call of a case upon the docket, the counsel for 
the plaintiff stated to the Court that he had a motion 
prepared to transfer the case to the United States 
Court, and the Court refused to hear the motion, giv- 
ing precedence to a motion to dismiss the case upon 
the ground of non-payment of taxes, under the Act 
of 1870. This was error. Bragg et al. vs. Tibbs.... 


RES ADJUDICATA. 


. When a defendant has had his day in Court, he can- 
not, by an affidavit of illegality, go behind the judg- 
ment and attack it on the ground that the considera- 
tion of the debt, on which the judgment was rendered, 
was the purchase-money due for slaves. Inman vs. 
PORED sicsnapectncones: svéapadon.acdesgunengeduenmbonsbiias cacces 

2. Where it appears, from the statement of the facts set 
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out in the motion, that the defense to the original suit 
involved the same issues now involved and presented 
by the motion, this Court will not set aside the judg- 
ment of dismissal. Powell vs. Boring...... aininslsiaes} - 109 


3. When there was a certiorari from the County Court, 
which, under the Act of 1866, Code, 297, is to be 
heard by the Judge of the Superior Court, in vacation 
or in term, as should to him seem proper, and there 
was tendered to the Judge, in vacation, a traverse of 
the answer of the County Court Judge, and the Judge 
of the Superior Court thereupon, by written order, 
directed the papers and the traverse to be transmitted 
to the next term of the Superior Court for trial : 

Held, That this was a judgment of the Judge that the 
traverse should be tried by the jury, and that, while 
that judgment stands unreversed, it is error to dismiss 
the traverse and withdraw the case from the jury on 
the ground that the traverse was not verified by the 
affidavit of the party making it. Mundy vs. Martin. 195 


4, The rule that the judgment of a Court of competent 
jurisdiction is conclusive between the parties, as to the 
matter in issue, does not apply to a judgment against 
a trustee, as such, if the object of the suit be to charge 
the trust property with a debt for which the trustee is 
only personally liable, unless it appear that the cestuz 
que trust is sui juris, and was a party to the suit, or 
consented to the judgment; and equity will interfere 
to enjoin such a judgment, if it appear that, in fact, 
the trust-estate was not liable for the debt sued on. 
Meyer vs. Bult & Bro. et ali. ..cccccecerececccccerseeseeee 468 

5. When a defendant permitted judgment to be obtained 
against him after the passage of the Relief Act of 
1868, he has had his day in Court, and cannot after- 
wards open the judgment to let in the defenses provi- 
ded for by that Act. Hiley vs. Hartridge............ +» 623 


6. Parties who appear before the Ordinary to contest the 
granting of a homestead are concluded by the judg- 
ment upon all questions which it is necessary for the 
applicant to prove, and upon all questions which the 
statute provides the creditors may make, but they are 
not concluded upon questions over which the Ordi- 
nary has no jurisdiction, unless it appears that they 
actually made such questions, and that they were, in . 
fact, decided. Harris vs. Colquitt & Baggs.........++ 663 
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7. It is error for the Court below to refuse to charge the 


jury when requested, in writing, in the language of 
the judgment of this Court, on the same statement of 
facts in a case between the same parties, which had 
previously been adjudicated in this Court. Pugh vs. 
MOM .oa0iectessevcsee wosecasnnsctesspooesenassasenes esedehd 


RESCISSION OF CONTRACT. 


See Equity Jurisdiction, 7. 


ROADS. 


When a bill was filed, praying for an injunction to re- 


strain the defendant from obstructing a road over his 
own land, and the complainants did not show that they 
had the legal right to use the road over the defend- 
ant’s land, as a private way, or that the road had ever 
been established by the proper authority as a public 
road, or that it had been worked or recognized by the 
public authorities of the county as a public road, so 
as to give the complainants a prescriptive right to use 
it as such over the defendant’s land : 


Held, That the injunction was properly refused. Clem- 


se 


2. 


ents V8. LOGAN, ....00. vereeeeees esebecees ivavgemalnirandinion 


SABBATH DAY. 


The Christian Sabbath is a civil institution older than 
our government, and respected as a day of rest by our 
Constitution ; and the regulation of its observance as 
a civil institution is within the power of the Legisla- 
ture, as much as any regulations and laws having for 
their object the preservation of good morals, and the 
peace and good order of society: 33 Barbour, 543 ; 1 
Speers, 305. And it is within the right of the city 
of Atlanta to punish keeping open doors by dealers 
generally, in the limits of the city, upon Sunday, for 
the purpose of preventing the violation of the State 
laws, as well as preserving the public respect for the 
Lord’s day. Kerwich vs. M. and C. of Ailanta........ 
When a contract for labor was entered into on the 
Sabbath, and the contract was performed afterwards 
by the laborer : 


Held, That the promissor cannot defend by setting forth 
the illegality of the contract. Meriwether vs. Smith.. 543 
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756 INDEX. 
SAYINGS OF PARTNERS. See Partnership, 4. 


SAYINGS OF PARTY. See Hectment, 20. 


® 


SCALING ORDINANCE. 


1. The right to open the settlement is made by agree- 
ment to turn upon the settlement by the Courts of a 
rule that Confederate contracts are to be scaled on the 
basis of the rate of Confederate money at the matu- 
rity of the contract : 

Held, That, before the plaintiff could recover in this 
case, it was incumbent on him to show that the Court 
had settled the rule to be as the contract provided, 
and, as there is no evidence to this effect, a new trial 
ought to have been granted. The Milledgeville Man- 
ufacturing Co. vs. Rives .......0000 paruiathakadaaadasoene 479 

2. When there was a settlement, in 1867, of a contract 
made in 1862, payable in Confederate currency, the 
basis of which settlement was the value of Confeder- 
ate money at the date of the contract, which the debtor 
then paid in cotton, taken at thirty cents per pound, 
when cotton was, in fact, selling at twenty-six cents, 
and the parties agreed, in writing, that if the Courts 
should settle the basis to be that the true basis of set- 
tlement was the value of Confederate money at the 
maturity of the contract, they would modify their set- 
tlement accordingly. The right to open the settlement 
is made by agreement to turn upon the settlement by 
the Courts of a rule that Confederate contracts are 
to be scaled on the basis of the rate of Confederate 
money at the maturity of the contract. bid. 


SEIZIN. See Distribution of Estates, 3. 
SERVICE. See Judgments. 


SET-OFF. 


That portion of the Act of October 13th, 1870, which 
allows the claimant of land subject to an execution to 
set-off against the judgment the losses of the claim- 
ant by the late war, is in violation of Article 1, section 
10, paragraph 1, of the Constitution of the United 
States, and is, therefore, void. Solomon vs. Lowery.. 290 
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SEVERANCE. 


McCay, Judge, being brother-in-law of one of the ex- 
ecutors, who was propounding the will in controversy, 
would not preside. Counsel for propounders moved 
to strike that executor’s name from the record. Two 
Judges presiding said he could not do so. He then 
moved to sever as to plaintiffs in error, and then to 
decline to litigate as to that executor, citing 6 Georgia 
Reports, 210; 10th, 1, ete. This was refused. Du- 
pree’s executors v8, Dupree....cccreserrersecceseees veveses ee 


SHERIFFS. 


1. When a sheriff was notified in writing that an execu- 
tion placed in his hands was founded on a debt which 
was for the purchase-money of land claimed as a home- 
stead, and, having failed to make the money, was ruled 
for the amount of the execution: 

Held, That the sheriff was liable to be ruled for the value 
of the land he was notified to levy on and sell, that 
being the extent of the injury which the plaintiff sus- 
tained by the failure of the sheriff to perform his legal 
duty ; and that the rule should have bedi made abso- 
lute against him for that amount and not for the 
amount due on the execution, if that exceeds the value 
of theland. Baker vs. Bower...... sceee seevees jeinedosas 


2. When land is sold under a mortgage fi. fa. the sher- 
iff cannot put the purchaser in possession by ousting 
one who is neither the defendant, his tenant, or as- 
signee, or heir, and who holds adversely to the mort- 
gage. Donkle vs. Koht.......ccccccscecsesseveee ceeseceees ° 


3. Where a judgment was obtained in Schley county, on 
the 25th of October, 1870, on a debt contracted before 
the first of June, 1865, upon which an execution is- 
sued, and the sheriff failed to raise the money on the 
same, on receiving from the defendant an affidavit 
that the taxes due thereon had not been paid, together 
with a claim of an offset and recoupment, in favor of the 
defendant, according to the Act of October 13th, 1870, 
which affidavit set forth that said debt had not been 
reduced according to the equities between the parties, 
under the Relief Act of 1868: 

Held, It was error in the Court to hold the sheriff liable, 
on a rule for the amount of the judgment—the proper 


construction of the Act of October 13th, 1870, being: 
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at the time, unsettled and doubtful, and the sheriff 
having pererentiy. » acted in dered faith, ibaa v8. 
Wilcox . 336 
4, Where the sheriff, in answer i. a sale mie: =e 
him to show cause why he had not made the money 
on a fi. fa. issued by the Comptroller General against 
a defaulting tax collector, showed, for cause, that the 
defendant had no property on which to levy the fi. fa., 
and in a traverse of the return, it appeared that the 
defendant was in possession-of a tract of land which 
had been set apart as a homestead for the benefit of 
his wife and family : 
Held, That there was no error in the Court in refusing, 
under the circumstances, to make this rule absolute, 
as the sheriff appears to have acted in good faith, and 
the property was real estate. WARNER, J., dissent- 
ing. The State vs. Bradford, sheriff .........0seseeeee0e 417 
5. Sheriffs, though out of office, are liable to rule, under 
the provisions of the Code. Bell et al. vs. Thorpe... 509 
6. A sheriff is not entitled to costs on tax fi. fas., whether 
for State or county taxes, unless the same be collected 
from the defendants. Nor does the fact that the fi. 
fas. issued illegally, under order of the Inferior Court, 
alter the rule. Keen v8, Rouse.........csceseseeeeeecerere 601 


SHERIFF'S SALES. 


1. It is not necessary, under Revised Code, section 3898, 

that the consent of the mortgagor, mortgagee and 

eeu in fi. fa., levied, to sell the entire fee in the 

and levied on, should be in writing. Goode & Son 

OE ish ec cededntonseccecesnitesssnccdins aifscese.cces 593 
2. If a sheriff undertakes to sell the fee in land, when, 

in fact, he is selling only the equity of redemption, 

the bidder cannot be compelled to pay the amount bid 

by him. (R.) Ibid. 


SLANDER. 


1. The Court was — to charge that, if the plaintiff’s 
cotton was seized by the Treasury agents in conse- 
quence of defendant’s affidavit, and that said affidavit 
was untrue, he then was liable for plaintiff’s damage; 
and that the measure of the damages was the value of 
the cotton, with additional damages as a punishment, 
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if the proof showed malice on the part of the defen- 
dant. This charge the Court refused, and charged : 
that, if the defendant acted in good faith, and made 
the affidavit on proper demand by the United States 
officials, honestly believing he was stating the truth, 
after proper caution and prudence on his part as to 
his means of information, he was not liable at all, 
even though he was mistaken in the statement that 
the loan had not been paid: 
Held, That there was no material error in the charge, 
and the jury having found under the charge for the 
defendant, it was not error in the Court to refuse a 
new trial. Reid vs. McLendon......1+6 scocresecseeeeese . 156 
2. It is not error for the Court to charge the jury that 
the words as alleged in the declaration are libellous, 
as that is not an expression of opinion as to the evi- 
dence before the jury. Pugh vs. McCarty......000.+04 383 
3. To render words actionable per se, it is not necessary 
that they should, in express words, charge another 
with a crime punishable by law; it is sufficient, if 
they impute a crime, in such-terms as that the hearers 
understand that this is what is meant. Lewis vs. Hud- 
OOM 0s 00sec rccvesececncsoccerscenssocecsdbccepepsing jcccnsensecene 568 


4, When the words themselves are actionable, as impu- 
ting a crime, an innuendo, indicating in plainer lan- 
guage what crime was meant, is unnecessary, and may 
be rejected as surplusage. Ibid. 


SLAVE DEBTS. See Novation. 


SPECIFIC PERFORMANCE. 
See Equity Jurisdiction, 11. 


STALENESS. See Hguity Practice, 1. 


STAMPS. 


An agreement by counsel that a certain paper, described 
in the agreement, should be used as evidence, removes 
all objections to the proof, and to the stamping of the 
writing. Zhe Milledgeville Manufacturing Co. vs. 
BOE x09 0000500 00 snsnnsnsacsoansergn dasseneiegapesaiine eases. 479 


STAY LAWS. See Relief, 1. 











STIPULATED DAMAGES. 
See Measure of Damages, 3, 9. 


STREETS. 
See Municipal Corporations, 2 to 8, inclusive. 


SURPRISE. See New Trial, 20. 


TAXATION. 


1, The Act of October 28th, 1870, directing the Ordi- 
naries of the several counties to assess a tax to pay the 
salaries of the District Judges and attorneys, is suffi- 
ciently definite, since, from the census of 1870, the 
amount due from each county may be ascertained by 
simple calculation, and the tax books in the Comp- 
troller General’s office will furnish the property to be 
taxed. WarNER, J udge, dissenting. Taylor vs. 
PII is citeddCd CoccdceditoonbbcbhGdpl bcdcnedénectesecdéctcecs 

2. The ra usta Factory, an incorporated company, is 
only liable, under the existing laws of this State, to 
pay a tax on the whole amount of the capital stock of 
the company paid in, and not on the market value 
thereof: 

Held, That the Augusta Factory Company is liable for 
the payment of all legal taxes on the property owned 
by it as a corporation which is not included as a part 
of their capital stock and constitutes no part thereof. 
McCay, Judge, dissenting. Wilson et al. vs. The 
Augusta POG ia ivecsse wnsieconsisicccsesesvesocses ssccccces 

3. It was the duty of the Court to have directed the 
sheriff, by order, to levy upon the property, that the 
parties may have an opportunity of testing, before the 
Courts, whether the homestead so set apart, is or is 
not subject to an execution by the Comptroller Gen- 
eral against a defaulting tax collector, WaARNER, 
Judge, dissenting. TZ'he State vs. Bradford............ 

4. Non-residents of this State are not required, by our 
law, to pay taxes on notes held by them on citizens of 
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this State. Cary, Bangs & Woodward vs. Edmondson. 649 


TAX COLLECTORS. 
See Homestead and Exemptions, 9. 









INDEX. 
TAX PAYERS. See Equity Jurisdiction, 6. 


TRESPASS VI ET ARMIS. 


It was error in the Court to have charged the jury that 
€ they could not consider the fact of justification under 
the plea of the general issue. By the Code, section 
3406, and the rulings of this Court in 9 Georgia Re- 
ports, 297, and 12 Georgia Reports, 463, such facts of 
justification must have been specially pleaded. Ker- 

WOR C8. BUNGE > v.00 vn 0dcdencecedoasoncpicaconeced Sioneciogs 197 

























TRUSTEES. See Ejectment, 22. 
TRUST DEBTS. See Distribution of Estates, 2 


VACANCY. 
See Officers, 6. 
“© Constitutional Law, 2. 
VERDICTS. 


1. Under our Code juries may find equitable verdicts, 
and the verdict against Guild, the indorser, upon the 
note sued, should stand affirmed. Frank e¢ al. vs. 
Longstreet, Sedgwick & C0.....cserccccccsssseveseceesevese 179 
2. If plaintiff is adjudged a bankrupt after suit brought, 
the Court may direct the jury if they find for plain- 
tiff, to find that he recover for the use of his assignee 
in bankruptcy. (R.) Woddailvs. Austin & Holliday. 18 


VOLUNTEERS. See Ejectment, 19. 


WAIVER. 
1. When a certiorari has been sanctioned, but no notice, 
in writing, has been given to the opposite party of the 
same ten days, before the term to which the certiorari 
is returnable ; but it is, in writing, agreed between the 
parties that the decision of the Court upon the points 
made in the certiorari shall determine certain other 
cases suing on the same points, this is substantially a 
waiver of the notice and an agreement that the cer- 
tiorari shall be decided upon its merits. Scott, Bon- 

durant & Adams vs. Patrich.....cccceses csseceseseveseeees 188 

. When objections were filed to certain interrogatories, 
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as leading, and the Judge certifies that, upon his an- 
nouncement that, if the objections were sustained, he 
would continue the case, the party making the objec- 
tions ceased to urge them, this Court will not, for that 
reason, grant a new trial. Pool vs. Perdue........-..++ 
3. Objections to the form of the affidavit in an attach- 
ment are waived by the appearance of the defendant, 
and pleading to the merits. Ibid. 
4. Where an attachment had been issued against A, and 
at the trial term it was agreed that B should be sub- 
-stituted for A, and the cause proceed against him: 
Held, That this was a dissolution of the attachment, 
and the cause stood upon the footing of an ordinary 
suit against B, with service waived. The Milledge- 
ville Manufacturing Co. vs. Rives,.......scececsesercesere 


WAR. 


1, Title by capture during the war can only be set up 
by the organized and recognized parties to the war, or 
by those claiming and acquiring title from said organ- 
ized and recognized parties. Worthy vs. Kinamon et 
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2. Where it appeared, from the record, that A. brought 
an action of trover to recover a wagon, which be- 
longed to the Confederate States at the time of the 
surrender of General Joseph E. Johnston, and subse- 
quent to such surrender, was given to the brother of 
A., who was at work for the Confederate States au- 
thorities at Augusta, by the Confederate States Quar- 
termaster, who gave it to A., and after such giving to 
A., he took it from the depot at Waynesboro, where it 
was, and ran it off into the swamp, where B.’s ne- 
groes found it, and B. had it brought to his house and 
repaired, etc., and, afterwards, hearing that A. claimed 
the wagon, B. reported it to the United States au- 
thorities, who gave B. the possession and the use there- 
of; and, upon the trial, the Court rejected the written 
evidence of this possession by the Federal official in 
command of the District of Georgia, and charged the 
jury, “that the receipt of the wagon by Attaway from 
a Confederate Quartermaster in settlement of his wages 
was a valid payment, and conferred a complete title, 

although the same was made after such surrender,” 
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and refused to charge as requested by defendant’s 
counsel as to the effect of the surrender, as to prop- 
erty, etc., and the jury found for the plaintiff, and a 
motion made for a new trial, upon the several grounds, 
was overruled by the Court: 

Held, That the Court erred in its view of the law of : 
this case. The defendant had a right to the evidence % 
rejected, for the written permission of the authorities 
of the United States touching property captured or 
surrendered to it by the Confederate States authori- 
ties, was admissible, and proper evidence for the con- 
sideration of the jury. Byrne vs. Attaway ........0++ 302 

3. The territory over which General Johnston had com- 
mand, and which was covered by the surrender to Gen- 
eral Sherman, being a part of the public history of the 
country, it was the duty of the Court to take cogni- 
zance of it without any proof of the fact, and the terms 
of this transaction being within the territory so em- 
braced by the surrender, all property controlled by each 
military organization commanded by General John- 
ston was surrendered by him; and the Confederate 
States Quartermaster had no power, and could confer 
no title to the same by any act of his; and the sur- 

~ render, without actual manual possession of the prop- 
erty surrendered by the United States authorities, con- 
ferred to them the title or right of possession to such 
property surrendered, and their disposition of such 
property was competent by such military orders as 
that government may have ordered, and admissible in 
evidence to show the fact, and are conclusive against 
any one claiming by Confederate States title, when 
such orders have been procured without fraud, and 
are properly proved. Ibid. 


See Officers, 3, 4, 5. 
WIDOWS. 
See Distribution of Estates. 
“ Dower. 
“ Relief, 15, 23, 26. 
WORDS. See Slander. 
* By two Judges.” See Note, page 567. 


YEAR’S SUPPORT. 
See Distribution of Estates, 5. 





